PREFACE

This 1992 edition of the Enforcement of Volatility Regulations—Ouestions and
Answers responds to questions we received concerning the manner in which the United
States Environmental Protection Agency intends to implement and enforce the gasoline
volatility regulations at 40 CFR 88 8027 - 28. It was prepared by'the Field Operations and
Support Div~sion of the Office of Mobile Sources, United States Environ~nental Protecuron
Agency, and supersedes the 1990 edition of this docnment. Answers that have been revmed
from the 1990 edition are indicated by an asterisk (‘3. New questions and ans~vers are
indicated by a double asterisk ("). Questions and answers that nQ longer apply due to
statutory or regulatory changes have been deleted.

-Severa persons submitted questions regarding reformulated gasoline. Asthis
document pertains only to the enforcement of the volatility regulations, these questions have
not been included.

~ Regulated parties may use this document to aid in achieving compliance with the
volatility regulations. However, it does not, in any way, alter the requirements of the
volatility regulations.

We will attempt to respond' in writing to any additional questions on this subject.
Please send any such questions in writing to Director, Field Operations and Support Division
(6406J), United States 'Environmental Protection Agency, 401 M Street, SW" Washington,
D.C 20460.

Washington, D.C
May 1, 1992
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A.LEAD T~IE ISSUES ~- ~-

*L Question: Can arefiner ship or a pipeline transport higher RVP fuel in the snmmer to be
used in the winter?

Answer: The regulations prohibit the sale, supply, offering for sale or supply, -
dispensing or transport of gasoline whose volatility exceeds the applicable standard.
~Applicable standard~ is defined in the regulations as the standard for the geographical area
and time period in which the gasoline is intended to be dispensed to motor rehicles.

The issue of what is the applicable standard will only arise when gasoline is moving
through the distribution system. Once gasoline is delivered to a service station or fleet
dispensing facility, the applicable standard will be the RV P standard for the areain which
the facility that is selling, offering for sale, or dispensing gasoline during the control period
is located For gasoline in other parts of the distn~ution network, the Agency anticipates that
refiners, importers, distributors, ethanol blenders; resellers, and carriers will clearly
designate the volatility class of gasoline and the location in which it is intended to be
dispensed to vehicles during the control period. Where thisis not done and thisinformation
cannot be determined, the Agency will assume that the lowe~st standard is applicable.

Therefore, gasoline that is not intended to be dispensed to motor vehicles untd after
the close of the volatility control period on September 15 may be lawfully shipped prior to
that date. However, the burden will be on the parties involved in the sale and distabution of
such product to demonstrate that it will in fact be dispensed at alater date and to assure that
it is not dispensed during the control period. Particularly at a facility direc~y supplying retail
and fleet facilities (e.g" aterminal or buLk plant), product intended for later use would have
to be kept carefully segregated from low volatility product being shipped to such facilities,
until after September 15. Should such high RV P fuel actually end up at aretail station or
fleet facility prior to the close of the control period, thiswill constitute a violation of the



regulations for which responsible parties will be Liable. The Agency encourages additional
oversight testing when ~winter. gasoline isin the system. -

In order to determine if particular product is intended for dispensing after the control
period, the Agency will generally rely on certifications or discl~imers contained in
documents accompanying the product which- clearly state the intended use of the product,
aswell as an~r other evidence shovnug the status or intended use~--of the product.

2. Queshon: What should aretailer do if, due to low turnover, he still has noncon~plying
gasoline in his tanks when he receives complying gasoline, from the

D.O~WLUp~, ~jew~_ ~~~~

dism~utor at the beginning of the compliance period? If he has a large tankfi~, does he have
to hold it al summer? May aterminal close and seal off tankage that does not

- meet specifications, -
2

Ans~er. The regulations provide a two-date system for the start of the volatility
control period. Retail stations should begin receiving lower RVP fuel rrom their distributors
even before the effective date of the distributor's compliance period (as the distributor brings
his facility into compliance) and by such date, at the latest, the retailer should begin receiving
product that fully meets the applicable RV P standard. Thus, retail stations should receive at
least amonth's deliveries of complying fuel plus an additional quantity of fuel with alower
volatility than was in its tanks initially. Should a violation occur and a party is ableto
demonstrate a particular hardship, EPA will take this into account in determining whether
(and in what amount) to mitigate the penalty.

In the case of atermin~1 that has product exceeding the applicable RV P standard, the
regulations require that this product not be sold, supplied, offered for sale or supply,
dispensed, or transported. The alternatives available are: @) store and seal the product until a
time period when the product can be distributed, provided it is clearly designated as product
not intended to be sold, supplied, offered for sale or supply, dispensed, or transported; b)
transport the product to a geographic area where the product can be used, provided that such
transportation is only for the purpose of correcting the high RVP; c) blend lower volatility
product with the higher RV P product to bring its volatility within the standard.

** 3. Question: Can an upstream facility located in an ozone nonattainment area that supplies
gasoline to nonattainment areas store and dispense 9.0 psi RV P gasoline during the month of
May, without viola~ the volatility regulations?

Ans~ The chart contained in the June 11, 1990 (‘'These I1n) (55 FR 23658)
rulemaking sets the RV P standard for all facilitiesin all states at 9.0 psi for the month of



May. Thisisthe standard for nonattainment as well as attainment areas. Therefore, any
facility may store or distribute gasoline whose RVP is 9.0 ps or below during the month of
May. However, upstream facilities located in ozone nonatmimnent (and former
nonattainment) areas that are supplying 7.8 ps areas and are within states designated by the
Phase IT rulemaking to have a 7.8 psi standard in 1992, must have for distribution gasoline
that isin compliance with the 7.8 psi standard on June 1, 1992. Moreover, upstream facilities
supplying gasoline to 7.8 psi standard areas must take steps to ensure that gasoline moving
through the dism~ution chain prior to June 1, 1992, isin compliance with the 7.8 ps
standard if the gasoline isto be- dispensed to motor vehiclesin a7.8 ps standard area on or
after June 1. If an upstream facility that supplies 7.8 psi areas also supplies 9.0 psi standard
areas, it m~y have for distn~ution gasoline that is 9.0 psi provided that it taices reasonable
steps to ensure that the 9.0 psi gasoline will be shipped to the-proper area See Section- B,
guestion 6, for further

discussion of this situation. : -

B. ESTABLISHING THE CIASSIFICAIION OF PRODUCT AND
APPLICABLE RVP STANDARD

**|_ Question: What changes in gasoline RV P requirements have been made or are anticipated as a result
of section 211(h) of the Clean Air Act Amendments of 1990?

Answ=. Section 211th)(1) of the Clean Air Act Amendments of 1990 (Act) provides that EPA
shall promnlgate regulations making it unlawful for any person dunging the high ozone season to selL
offer for sale, dispense, supply, offer for supply transport, - or introduce into commerce gasoline-with
an RVPin excess of 9.0 psi Section

—~—~~ ~

211(h)(2) of the Am provides that EPA may not impose an RV P standard lower than 9.0 psi in any area
that has been designated as an ozone attainment area, with the exception of: former ozone nonatt~mnent
areas that have been redesignated as attainment areas.

In: the Phase Il volatiliq rulemaking published on June 11, 1990, EPA had designated statewide
RV P standards to be implemented.in 1992 and beyond. Although no state standard was set above 9.0 psi
several states; primarily in the South and Southwest, were designated to have a statewide standard of 7.8
psi. Because the Act now prohibis a standard below 9.0 psi for ozone attainment areas, EPA amended
the . volatility regulations in a rulemaking published on December 12, 1991 (56 FR 64704), to provide
that the 7.8 ps standard shall apply only to ozone nonatta—nent areas located in those states designated
as 7.8 ps states in the Phase ~ rulemaking. Note, however, that nonattamment areas.located in states
designated as 9.0 ps states.in.the Phase Il rulemaldng will have a9.0 ps standard.

".2. Question: Will EPA be publishing maps or other detailed listings that will specifically identilir the
areasin which 7.8 psi RVP gasoline is required?

Ans~rer: A list of the areas requiring 7.8 psi gasoline and those requiring 9.0 psi gasoline has



been prepared by EPA. A copy of thislist is attached.

3. Question: The California Air Resources Board RV P rules allow- arefinery to designate a tank as
~finished and ready for shipme~ after the tarik is cer~fied by laboratory tests. Only then is it considered
finished gasoline and subject to RV P regulations. Will EPA grant the same flenbility?

Answer. It, at arefinery or import facility, atank blend is above the applicable RV P limit and the
refinery/import facility intends to re-blend * until it meets the regulatory standard before introducing it
into the distnbution system; the product should be cleartr designated as product not intended for
shipment, and documentation should support this classification. The product then would not be
considered finished gasoline

that is subject to the- regulations. . - - : : e
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- 4. Question: How will an upstream facility establish at the time of inspection that a product is
intended to be blendstock rather than finished product?

Ansnrer: With regard to product being shipped out of the refinery, in the absence of
evidence to the contrary, if a product's characteristics are such that the product meets the
regulatory definition of gasoline ("any fuel sold in any State for use in motor vehicles -and
motor vehicle engines, and commonly or commercially known or sold as gasoline] EPA will
treat it as finished-gasoline subject to the volatility regulations. However, as a maner of
enforcement policy, EPA will not hold a party liable for product that arguably meets the
regulatory definition of gasolineif: a) the product is dearly labeled as blendstock and
documentation supports this classification; b) the label clearly states that the product may not
comply with federal RV P standards; ¢) some aspect of the product's quality other than RVP
supports the party's claim that it intended the product to be further blended before being
sold, supplied, etc., as finished product (e.g., the octane is higher or lower than product
typically sold as regular or premium grade gasoline); d) the party has obtained a written
certification from the buyer/recipient of the product that he understands that the product m~y
be nonconforming and that he will not sell or supply the product as finished gasoline unless
or until it is blended to meet federal RV P standards, or he receives the equnvalent
certification from a subsequent buyer; and €3 the-party has no knowledge or reason to
believe that the product will not be further blended to comply with the applicable RV P
standard before being sold, supplied, or tran~orted as finished product.

5. Question: How will an upstream facility establish at the time of inspection that a product
Is intended for storage or export rather than for sale?

A~er: EPA will assume that all gasoline found in the United States is intended for
dome~nc sale and thus is subject to the RV P standards unless the product is clearly
documented to be for export only and the evidence (e.g" normal commercial documents)
s~upports this c~ccification. The label should further dearly state that the product m~y not
comply with federal RV P standards. Similarly, regarding product in storage~at arefinery or



importer facility, EPA will not hold a party liable for product that does not comply with the
applicable standard if the eviidence shows that the product is being stored and is not being
sold, offered for sale, supplied, offered for supply, transported or dispensed The Agency will
generaly rely on certifications or disclaimers contained in documents accompanying the
product which clearly state the intended use of the~ product, as well as any other endence
showing the status or intended use of the product.

*6. Q6estion. How can a party establish the place the gasolineisto be sold for purposes of
determining the applicable RV P standard? If aterTr inal located in an ozone nonattainment
arearequiring 7.8 psi gasoline m~ntains inventories of both 7~ ps£ gasoline and 9.0 ps
gasoline (for dishibubon to locations outside the nonattainment area), what documentahon
pertaining to gasoline volatility is the terminbl operator -~~ required tp m~untain? What
documentation is required by a pipeline ternunal located in

~

a nonattainment area which sells only 9.0 psi gasoline designated for attainment

areas? Are there any reg~rements on termi'\al signs, bills of lading, or other

documents t.hat will be required to assure customers and.EPA that the correct RVP

gasoline ' is being distributed to the proper locations7 Would letters to distributors
notifying them of th. e possibility of t~vo RV P grades of gasoline being available at the
terminal suffice? Must the loading arms at the truckloading rack be marked to indicate
RVP7. How can parties protect themselves? Where no 'indicadon exists regarding intended
destination, how will EP.A determine the applicable RVP standard?' .~ ~ ~

Ans~ren EPA does not require parties to m~untain specific documentation pertaining
to gasoline volatility. ,Ilowever, if EPA tests gasoline at afacility located in or near a 7.8 ps
areato be between 7.8 and 9.0 psi it will ask the facility. to look at . commercial documents,
such as shipping documents and contracts of sale, for evidence of the.destination at which
the gasoline is intended to be dispensed to motor vehicles . and/or where the gasoline is
being shipped. If the party, in tine: normal course of his business, does not have the
addresses of the retail facilities that ultimately will be dispensing the gasoline to motor
vehicles, it should take reasonable steps to ensure that the gasoline will be shipped to the
proper area For example, commercial documents, such as invoices, bills of lading, etc.,
should clearly indicate that the gasoline contains 9.0 psi gasoline, not intended for salein
7.8 psi designated areas. In some cases, |abeling the gasoline at the rack may be appropriate.
EPA inspectors will ask to review the refiner or terminal operator's documents and any other
methods the party employsto . ensure delivery to the proper area Ln addition, EPA
ingpectors may ask for alist of the terminal’s distributors that will be delivering gasoline to
7.8 psi areas for poss~ble followup inspections In the absence of any indication concerning
intended destination,EPA ' will assume that aterminal located in or near a 7.8 psi areawill
be supplying outlets in 7.8 psi areas and will apply that standard..

If aviolation is.found downstream and arefiner or terminal is presumed liable for the



violation, as part of its defense, the party may provide (along with evidence of any other
methods the party employs to ensure delivery to the proper area) documentation showing
that the gasoline was shipped to the proper area and that the shipping dacuments
accompanying the gasoline clearly indicated that the gasoline was 9.0 psi and not intended
for salein areas having a 7.8 psi standar~ If, during afollow.up inspection of a distn~utor
facility, EPA detennines that the distributor delivered 9.'0 psi. gasolineto a 7.8 psi area, the
distributor may be deemed liable for .the violation.

**7. Questiod: Given that arefinery does not offer gasoline for sale at its location and: ships
on apipeline to a proprietary termin~ some distance away, will the' ref~ier~r bc.~: required
to meet the RV P standard in its tanks or can the proprietary termin81 act as a~ remote
blending location and final point of sale for EPA RV P monitoring purposes .

Answer. A refiner must meet the applicable RVP standard in itstanl~ if the . gasoline
'issold' asfini~hed gasoline. As indicated above, however, arefiner-may.sell - ~ . gasoline
as blendstock intended to be further blended before sale as finished ‘producL ":

In such case, the refiner must fulfill the criteria outlined in the answer to question 4 above. ~

*8. Question What type of labeling of products will be required? Must a party physically
label t~cage, or will it be sufficient that records dearly indicate the RVP level and whether
the gasoline is intended for export, storage or to be used as blendstock?

Answ=: The regulations do not require that |abels be physically ~ffi~ced to tanks of
gasoline. Commercia documents indicating the RVP level and whether the gasolineis
intended for export, storage or to be used as blendstock should be sufficient. However, a
party may wish to label its tanksto further protect itsel£

9. Question: If product type at aretail facility isin the process of being changed to an
alcohol blend, the product coming from the pump nozzle may not initially satisfy the
alcohol content requirement at 40 CER 8§ 80.27(d)(2). Will the retail facility still be eligible
for the specia provision for alcohol blends at 40 CFR 8 80.27(d)(1) of the regulations?

Ans~rer: In order to be eligible for the special provision at 40 CF~ § 80 97(d)(1),
which provides for an additional one pound per square inch allowance, the product coming
from the pump nozzle must satisfy the alcohol content requirement. This would apply when
product type is being changed at aretail outlet.

*1Q Question: Must the label required at 40 CF~ § 80 97(d)(3)(i) state the precise
percentage concentration of ethanol?

Ans~: The pump labeling requirement for ethanol blends has been deleted from the
volatdity regulations by the final rulemaking published on December 12 1991.

*11. Question. WD1 Phase Il of the volatility regulations, to be implemented in 1992,



condnue to permit a one pound RV P alowance for ethanol blends?

Answ~. Y es. However,- in accordance with the Clean Air Act Amendments of 1990,
the final rule published on December 12, 1991~ provides that, to qual Bir-for the one psi
allowance, gasoline must contain denatured, anhydrous ethanol. The concentration of
ethanol, excluding the- required denaturing agent, must be at least 9% and no more than
10~o0 (by volume) of the gasoline. See 40 CF~ ~ 80.27(d)(2).

**12. Question: Are gasoline volatility rules regarding the RV P of gasoline ethanol blends
.cimilar in 0zone attainment and nonat~inment areas?

2

- Ans~rer: The volatility rule providing for aone psi allowance for ethanol blends applies
to ~ng gasoline in both ozone attainment and nonattair~ment areas.

*L 3. Queshon: Some vehicle and engine manufacturers blend test fuels for the purpose Of
testing vehicles on awide range of fuel volatility. If the volatility of the blended fuel exceed
the standard, what provisions will EPA extend for such testing? Would the Agency relax
these reporting requirements for the production:, storage, shipping and use of test fuels with
high RV Ps m amounts less than ten thousand gallons?

AnsWer: The Notice of Proposed Rulem~king.published on October 18, 1991,
proposed an e~cemption from the RV P standards for fuels used for testing purposes.
Although the rule has not been fin~ed, as a matter of enforcement policy, EPA will exercise
its discretion th not enforce violations of the volatility standards in the case of high RVP
gasoline blended for the purpose of conducting tests on vehicles, provided. the party
provides written notification to EPA in advance, which includes information concerning the
nature and purpose of the tests and the fuel (e.g" supplier, RVP leveL amount), and
provided that EPA determines that the test program has a valid purpose and will have no
significant adverse impact on the environment. If the gasoline is to be used in an ozone
nonattainment area, the party should justi~ why the test cannot be performed in an ozone
attainment area

The Agency does not plan to furiher relax its enforcement diccretion nor the above
notification requirements for test fuels produced in .cm~1 volumes.

14. Question: Are territories and possessions lilce Puerto Rico- covered under the
regulations?

Answer: Only gasoline intended to be dispensed in the 48 states in the continental
U.S. is subject to the reg~itations. Product shipped to such states from places like Puerto
Rico (or Alas~ or Hawaii) will be treated IDce imported gasoline. .

CI~SSIEICATION OF REGULATED PARTIES



L Question: What is the classification of a party who receives and stores, but~ does not own
the gasoline? Whae if he blends the gasoline at the owner's discretion?

Ans~. Under the regulations, ~distrlbutorn means any person who transports or stores
or ~ses the transportation or storage. of gasoline at any point between any gasoline refinery
or importer's facility. and any retail oudet or wholesale purchaserconsnmer's facility. Thus,
ownership is not necessary to render a party a distnbutor under the regi~lations. A distabutor
who transports or stores or causes the transportation or storage of gasoline without taking
title to or otherwise having any ownership of the gasoline and without altenug either the
qual.ity or quantity of the gasoline is a~carr:ier~ under the regulations Any person who
blends gasoline, howev.er, is classified as arefiner and is subject to refiner liability and
defenses. A person who adds ethanol to gasoline (and meets.the other elements of the
definition) is classified as an ethanol blender and is subject to ethanol blender liability and
defenses.

2. Question: Will atrader who buys and sells gasoline only in ~back-to-back~ transactions,
thereby taking legal title but not more than instantaneous physical custody

-of such products, be-considered a ~distributor~ under 40 (;~x 8. 80~7?

Ans~ver: Yes, the regulations provide for distn~utor liability on the part of any person
who transports or stores or causes the transportation or storage of gasoline at ~any point~
between any gasoline refinery or importer's facility and any retail outlet or wholesale
purchaser-consumer's facility. A party who takes legal title to the product transports or stores
or causes the transportation or storage of the gasoline dunag the time it isin that pany's
custody and, thus, is covered as a distnbutor under the reguladons.

3. . Question: Will ablender of gasoline be considered a ~refiner” under 40 C~ § 8027?

Answer. Yes. However, if the-party meets the definition of an ethanol blender, he will
be subject to ethanol blender liability and defenses rather than reffner liability and defenses. -

4. Questidn: Assume that an ethanol.blender uses rafEnate as a fuel component. In ~ the
event of an RV P violation detected downstream, must the blender meet the defense
requirements of arefiner or of an ethanol blender as described in 40 CER 8§ 80 28(g)? . ~

Ansuer The Agency interprets the def~tion of -.ethanol blender~ stnctly as any .
person operating arefinery at which gasoline is produced solely through the addition of:
ethanol to gasoline, and at which the quality or.quant~ty of gasolineis not altered in any
ether manner. A~blender that uses raffinate as a fuel component thus could not be

9
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rl~ified as an "ethanol blender," but rather would be classified as a"refiner” and would be
required to meet the defense requirements of arefiner in the event aviolation is detected
downstream.

5. Question: Often, fuel ter”,inals offering ethanol and gasoline for blending are automated
or otherwise unsupervise' allowing atruck driver to create aload of blended fuel without
direct supervision from the component supplier. The fuel is either blended in line while
feeding the truck or actually splash blended in the truck Accordingly, in the latter
circnmstance, are there two ethanol blenders, one the terminal operator responsible for
testing the RV P of the component gasoline, and the second being the truck operator creating
the newly blended fuel and responsible for testing the RV P thereof?

Answer This hypothetical descn~es three potentially responsible parties. Where
ethanol and gasoline are "splash” blended in a truck operated by a cormnon carrier, usualy
there are two ~ethanol blenders" subject to the volatility regulations. the common carrier
company and the company that hired the common carrier. The regulations define an "ethanol
blender" as any person who owns, leases, operates, controls, or supervises an ethanol
blending plant. In the situation described, EPA would consider the truck as the ethanol
blending plant. The company that owned and/or operated the truck would thus meet the
definition of "ethanol blender," and in the event of a violation would be responsible for
meeting the defense for an "ethanol blender" found at 40 C~ 80 98(g)(63 of the regulations.

The company that hired the truck in most situations would meet the definitions both
of "ethanol blender" and "distributor," 40 CFE 8§ 80~(1), for "caug[ingJ the transportation or
storage or gasoline at any point between any gasoline refinery or importer's facility and an,~
retail outlet or wholesale purchaser-consumer's facility," and in the event of av'.olation
would be required to meet the defenses at 40 (;~K 8l 80 98(g)(3) and (g)(6).

Under the regulations, where a-violation is detected at an ethanol blending plant, the
d~tnbutor, carrier, and refiner or importer of the gasoline which was blended with et~anol
are deemed to bein violation, in addition to the ethanol blender. 40 CF~ § 80 28(d)(1). The
company that operated the terTninal and provided the component gasoline would meet the
definition of a gasoline distributor and in the event of a violation would be liable unlessit is
able to establish the defense for distnbuto'm follud at 40 CF R 8 80 28(~)(3).

'D. ITABILITY OF REGULATED PAR~ES

L Ques~tion: Where one refiner supplies gasoline to its branded retail outlet which was
obtained in e~cchange from aterminal operated by another refiner,~ and aviolation is
detected at the retail outlet, who isliable? . ' ~ ~ -



Ads~en The regulations provide for presumptive liability on the part of both: parties.
to the exchange,. one party -as the nbranded~ refiner and the other- as a distributor.

2. Question :' For violations'found at branded or unbranded distributor facilides, will EPA
'seek to hold lia;ble only the distributor in custody of the product at the time of the violadon
or will al distnbutorsin the prior chain of title be considered vicarioudly liable?

Answer: All distr~utors will be pre~,med liable.

3. Question For violations found at branded or unbranded retail outlets or wholesale-
purchaser con~Imer facilities, will EPA hold liable all distn~utorsin the prior chain of title
to that product?

AD'er: Yes.

A Question: Asto mere storage of gasoline at refineries or import terminals, does . EPA's
enforcement palicy exemption apply to only the actual i~nporter or refiner of such product,
or to any person who owns or took title to such product while it remained in storage at the
import oF refinery- ter.minal? ~ .. ~~:

Ans~:- The policy regarding gasoline in storage will apply to any person who~ owQs
or takesttitle to the gasoline so. long as the person can show that the product is in fact being-
stored and is not being sold, offered for sale, supplied, o~ered for supply, transported or
dispensed. If the product is ~noved out of storage and put into the chain of distribution, the
owner of the product is. subject to Liability for nonconforming. - . .

gasoline as set forth in the regulations.

5. 'Question: If arefiner ships product to its own' termina, via a fungible pipeline and can
show that onl~r product with correct volatility was put into the pipeline by the refiner, but
that product having high volatility is discovered at the termi~ is the refiner liable? If the

refiner removes,the high volatility product from distribution, how can the refiner show. thatit
has done so? ~

Answer. En 'order to establish a defense in this situation, tlie .refiner would h satisfy
the elements of the refiner's defense at 40 CF~ § 80 28(g)(47?

11

.- The refiner can establish it has removed the high volatility product from distubution by



placing disclaimers or certifications on the paperwork relating to this -product which clearly
state the product is not in distribution or that it isto be distributed to an areawhere it will bein
compliance. If the product is further distnbuted as non-complying fuelL thiswill constitute a
violation.

6. Question In a situation where aviolation is detected at a branded retail outlet which is
supplied from a branded distnbutor which, in turn, receives gasoline through a

pipeline which transports the commingled production of the refiner whose brand ~ appears, plus
one or more other refiners, are al the refiners liable? How could the refiners establish a
defense?

Ans~ The refiner whose brand name appears at the retail outlet would be liable; in order
to establish a defense, it would have to show each of the elements of the refiner's branded
facility defense in 40 C:~K 8 80.28(g)(4). The other refiner(s) whose commingled product was
delivered to the retail outlet may be liable if they meet the def~ition of another regulated party
(e.g., distnbutor).

7. Question: If aviolation isfound at aterminal, where the term~ operator does not own the
gasoline, who would be liable?

Ans~ver: The owner or operator of atermina which stores gasoline without taking title to
or otherwise owning the gasoline and without atenog either the quality or the quantity of the
gasoline, is defined by the regulations as a ~carrier” (see 40 ~tk § 80.2(t)). As acarrier, this parq
would be presumed liable because the gasoline having high volatility was found at that carrier's
facility. In addition, the refiner, importer, or ethanol blender who produced or imported the
gasoline would be presumed liable.

8. Question: What should a carrier do if it would be in breach of a contract with the company
supplying the product by refusing to transport or store product having excessive

voladlity?

Ans~er: Where gasoline having excessive volatility isfound at a carrier facilit~r
(including aterminal which does not take title to the product), the camer is presumed liable for
violating the regulations. We believe camers can, and should, negotia;te contracts whick are
drafted in such away that the carrier is not obligated ta tran~ort or $ore product in violation of
the regulations.

9. Question: In a case where more than one party is presumed liable for aviolatio~
and more than one of the parties is unable to establish adefense, is each partr liable for ;

a separate penalty?

Answer:: Each parg who isliable for aviolation, and who is-mahle to establish a -



defense, isliable for' a separate penalty.

'1Q Question If afinishe.d product tank at arefinery is analyzed~by the refiner UsiDg a
regul atory-approved method and is found to be 0.2 psi below the applicable RUP standard
aud isreleased for sale, and a day later the tank is retested by the refiner and found to be 0.1
psi over the applicable RV P standard, is the refinery out of compliance?’

Ansarer: Asdiscussed in Section F, question 20, below,. EPA applies an ' enforcement
tolerance of 03 psi to compensate for testing variances that occur with RV P measurements
when bringing an enforcement action for an RVP violation. -If, asin this scenario, the
average of therefiner'stest resulSis at or below the standard, EPA is not likely to test the
product above the standard plus the enforcement tolerance and bring an enforcement action.
|£, however, EPA tests the gasoline to be more than 03psi above the standard, it may bring an
enforcement action. Therefore, this case, itwould seem prudent to conduct additional testing
on this product

**1L Question: Which party in the distribution system is liable (must make a defense) if a
sale of 9.0 psi gasoline is made in a nonattainment area? Is liability different for 1) company-
owned retail stations selling exchange gasoline, 2) branded jobber retail. . stations selling
exchange gasoline, 3) branded jobber retail stations selling spot gasoline.

Ans~: If 9.0 ps gasolineis sold by aretail outlet in a nonatt~inment area having a 7.8
ps standard, the partiesin the distribution. chain will be presumed liable, as they would for
any RVP violation, in accordance with the liability provisions of 40 CFR ~ 80.28. ~ iahility
attaches to any retail outlet selling gasoline that is out of compliance.

**12. Question: 'For aterminal supplying both levels of RV P-controlled gasoline (with. the
intent of satisfying attainment and nonattainment markets.appropriately), what liability, if any
isincurred if ajobber knowingly buys 9.0 psi gasoline and suppliesit to a nonatt~inment area
retail station?

Ans~rer. If ajobber supplies 9.0 psi gasoline to aretail outlet ina7.8 ps area, the
terminal will be presumed liable for the violation. However, the termina; 1 may rebut the
presumption of liability by meeting the elements of its defense, which, in this scenario, would
include a showing that.it made reasonabl e efforts to ensure that-the: gasoline would not be-
sold in a7.8 ps area, such as clearly marking ~e gasoline and. ; commercia documents as
9.0 psi gasoline' not to be sold in 7.8 psi areas.

#3. Question: -To what extent wd1 a gasoline supplier' be liable for the blending of gasohol
(in meeting the ethanol concentration requirement). by a secondary bulk -- ~.. termin~ which
sellsto jobbers under (1) the original supplier's brand (~) other brand,

Answer: In this scenario, the te~minal would be the ethanol blender. If the terminal
sells the ethanol blend under the original refiner's brand, the refiner would be presumptively
liable for violations found downstrea~ Where the terminal sells the product under another
name, under the current regulations, the refiner would not be presumptively liable unless the



violation isfound at aretail outlet bearing the refiner's bran~ The refiner, however, may be
able to meet part of its defense by showing that the violation was caused by the ethanol
blender who failed to blend the gasoline with the proper concentration of ethanol.

*14. Qubstion: Many petroleum distribution facilities (termi~s) are automated. Therefore,
the owner/operator does not pewnally dispense product into a transportation vehicle. Rather,
the driver loads those products or mixtures (e.g" ethanol blends) desired by-the retail
customer. On occasion, adriver not an employeelagent of the owner/operator will arrive at
the terminal with a non-complying material already in the transportation vehicle. To this
material he/she will add complying product and ethanol in a quantity sufficient to make the
entire load 10% by volume. The amount of ethanol added to the vehicle may actually be
more than 105'o by vol ~me of what was loaded from the terminal Under this scenario,
should the carrier and/or retailer be found to have supplied a product that did not meet RVP
compliance standards, it appears that they, as well as the distn~ution facility (and perhaps
others), would be held presumptively liable. Do the regulations provide the terminal’s
owner/operator with the opportunity to remove themselves from the presumption of liability
by the mere showing that it did not participate in the blending? Must the owner/operator
provide only as much ethanol as may be necessary to meet the 10% ethanol by volume
requirement for the product loaded at the terminal ?

Answer: If the truck driver dispenses ethanol and gasoline into the truck compartment
In a~nounts determined by the driver, the trucker would be liable as the ethanol blender.
Consequently, the termi~1 would not be required to meet the 10~0 ethanol by volume
requirements of the product loaded at the terminal If the product is premrsed and sold asa
10% ethanol product, the terminal would be liable as the ethanol blender. I! aviolation is
found downstream from the trucker, and it is determined that the trucker is the ethanol
blender, the termin~ may still be presumed liable, particularly if the violation involves a
high RVP level rather than an improper amount of ethanol

F: DEFENSES

*L Quistion. What kind of documentation or other evidence must a party provide to
establi;sh that it (or his employees or agents) did not cause-a violation?

. Ansher: All factors cannot be listed because factual circumstances differ and because
EPA cannot anticipate al the types of evidence that may show non-causation. -For all
parties, however, in meeting the non causation portion of their. defense,-the regulations
provide that the party~ must. show, by reasonably specific showings, by direct or
circumstantial evidence,.that the pany (or the party's employee or agent) did not cause the
violation. In many instances the cause of the violation will be evident from -the in~pection
results and related documentation.

- In-the case of arefiner or importer, proyiding results of .the sampling and testing of
the gasoline in question before it |eft the refinery or importer's facility would be a -strong
factor in determin~ whether. the refiner or importer caused the violation. However, because
the refiner or importer could have caused the violation despite acceptable test results,



additional evidence may be re~ired. For example, arefiner could ship to itsown
downstream terminal two products with different volatilities intended for different
geographical areas . ~f these products become comrnin~ed after. leanug the refinery, the
product intended for the lower.volatility area or time period could be in non-compliance.
The refiner thus co.uld have ~caused~ this violation even though the product wasin
compliance when it |eft the refinery.

- For distributors, resellers, ethanol blenders and carriers, the best evidence to -show.they
did not cause the violation is evidence of who caused the violation and how. Other strong
evidence would be test results showing the.particular gasoline in question met the standards
when it was delivered from these parties to the next person in the distobution chain.
Evidence consisting of the other defense elements (e.g., receipt of product which wasin
compliance, an oversight program with- periodic test results, and evidence of blending no
more than 10% ethanol in the case.of ethanol blenders) would assist in show. ing the
violation must have been caused by another, but thisis not -. nec.essarily conclusive.
Where no cause can be established for a violation, and no pewn in the distnbution chain
w~| accept responsibility, the showing necessa~y for each person in the chain to establish it
did not cause the violation will .be more difficult

It is not sufficient.for a distributor to show that it did not handle the gasoline,
because there are ways to cause a violation without actually tou<:hing the gasoline (eg, ty
misrouting 9.0 psi RVP gasolineto a 7.8 psi RVP. area). Moreover, other elements of the
defense std1 must be met

- ~ the case of aretailer, the following Wpes of evidence. are examples of rel, factors
rela~ to whether the retailer caused a violation

1) records evidencing whether or not al gasoline; purchased by the retailer after the
compliance date for upstream parties complied with the applicable standard; ~
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2) any evidence regarding whether the retailer icnew or had reason to believe that
the gasoline did not meet the standard;

3) any evidence regarding alteration of gasoline stored in his tanks by the retailer,
4) turnover rate; and

5) any evidence that the retailer may have received gasoline from an unidentified
supplier(s).



*2. Question. What criteriawill EPA use to evaluate oversight programs; is sampling and
testing required, and if so how much? What type of service station monitoring is considered
acceptable? s there a minimum percentage of shipments which must be tested? What
constitutes an acceptable oversight program for a gasoline manufacturer supplying (1)
branded jobbers selling-under that manufacturer's brand, (2) another independent or
unbranded jobber? As part of its oversight program, must a branded refiner perform periodic
sampling and testing at their non-owned terminals which supply the branded refiner's dealers
pursuant to an exchange agreement, where the non-owned terminals carry out their own
periodic sampling and testing program? Is a retail sampling program required for an
adequate defense against an incident of noncompliance at a branded retail outlet? If so, what
Is an adequate retail sampling program? Please detail oversight responsibilities for jobbers.

Answer: For adistrt~utor, reseller, ethanol blender, or carrier (when the violation is
found at the carrier facility) to establish a defense, these parties must show (in addition to
other elements) an oversight program such as periodic sampling and testing to monitor the
product being sold, supplied, or transported by that party. This progrnm would thus monitor
the quality of product in the possession or ownership of the party, and not of product which
has passed downstream. The volatility regulations do not require that an oversight program
consist of sampling and testing, but EPA is not aware of an effective oversight program
which would not include some periodic sampling and testing.

The frequency of periodic testing which would satisf) this requirement will depend
upon several factors, including the follow~g a) the results of previous sampling., b) the
volume of product in a particular batch (the larger the volnTre, the greater the Justification
for ~mpling and testing that batch); c) the degree of confidence in the quality of the product
which was received; d) the opportunity for increased -; volatility while the product isin the
possession of the par~ (e.g" higher volatili~ product present which could be commingled);
and e) the opport~mty to deliver product to a geographic region requiring alower volatility.

~ e~ —~

Id the case of refiners, two types of saTnpling and testing are required (in addition to
other requirements) in order to establish a defense where aviolation is found downstream
and they are presumed liable. The refiner isrequired to show through

sampling and testing that the gasoline determined to be! in violation was in compliance with
the applicable standard when transported from the refinery. This generally would - require
that all product be tested. In addition, when the violation is found at a brand'ed facility
downstream, the refiner also must show a quality assurance:pragram at its downstream
branded facilities, such program to include periodic sampling and testing. The frequency of
periodic sampling and testing which would satisfy this requirement will depend upon fastors-
such as the following: @) the volume of product being handled at a particular facility. b) the
opportunity for violationsto ' occur (e.g., the~presence of higher volatility product which
could cause a violation through commingling); c) the results of previous sampling at that
&cility and at & cilities upstream and downstream & om the facility found in violation; d) if
there is reason to believe relevant facilities do not comply with the contractually imposed
requirements designed to prevent violations; and €) the results of sampling and testing in the



market area where the violation occurred. A branded refiner may use other parties to conduct
periodic sampling and testing downstream. 'However, if the branded refiner isto meet the
oversight portion of its ~ ' defense, it cannot simply rely on another party's oversight; the
refiner must have an appropriate contract with the party and maintain oversight with regard
to that party's~ progra—~ If the other party's sampling or testing is inadequate the branded
refiner will not be able to meet its defense.

** 3. Question What specific criteria are required for a gasoline refiner to establish a 'defense
in case of afield viohtion? If RVP- levels were to exceed EPA standard, wh'at enforcement
cons,ideration would EPA extend to refiners who acted in good & ith-and can produce source
records demonstrating that original testing information indicated compliance?

Answ=: The elements req3red for arefiner to establish a defense to aviolation
detected at a downstream & cDity are contained in 40 c~x ~ 80~8 (g)(2) (for violations found
at unbranded distributor, ethanol blender, or carrier & acilities) and 40 CFR 80 98(g)(4) (for
violations found at branded distnbutor, ethanol blender, retail, or wholesale purchaser-
consumer facilities) In any case where arefiner is presumed liable for aviolation found at a
downstream & cility, one element required 'of the refiner to make its defense is test data
indicating that the gasoline was in compliance when it was delivered to the next party in the
distribution system or when transported from the ~refine~y (depending on the Wpe of
downstream facility).

**4. Q~estion: What documentation would be necessary (e;g" transfer and receipt records,
tesdug, and sales doalments) to satisfi~r EPA that gasoline was, in & et, 7.8 psi mammum
when; sold out of atermina which carries both 7.8 and 9.0 RVP gasolines. Are tests et
'‘transfer to terrnin~ storage adequate or would EPA ' demand testing daily or at eac}i loading
rack?

Answer:' The regulations do not require aterminal to test the gasoline daily or at each
loading rack; rather~ the reg~ilations require an oversight program, which normally wH1
include periodic sampling and tesdng. However, the more evidence the termin?d

1R

can provide showing that the gasoline met the standard when it |eft the terminal (shipping
and sales documents, test results of the gasoline in questign, etc.), the easier it will be for the
terminal to establish the non-causation part of its defense.

S. Questiom What constitutes an acceptable RV P oversight program where ethanol is
blended into trucks Since the fuel in the truck may be stratified immediately after
~blending~ can the truck blender satisfy the oversight portion of its defense by hand-
blending samples of base products with ethanol, duplicating the truck ratios of easoline to
ethanol ?

Answer The basic requirements for ethanol blender oversight programsfor RVP are
referred to in the ans~ver to question E-2. In the case of truck blenders, sampEng and testing
from locations in addition to the trucks may be useful or necessary. For example, samples



could be taken after the product is dropped, if it is dropped into arelatively empty storage
tank, or samples could be taken directly from truck compartments. However, because of the
possibility that product carried in the different truck compartments is not homogeneous (this
Is particularly true in the case of truck splash blending), the oversight program needs to
include periodic sampling and testing of product carried in each of the truck's compartments
separately, and not only of the ~ck as awhole.

Hand-blending a small amount of gasoline product with ethanol and then testing may
be one facet o f such an oversight program but we doubt whether it would be reliable
enough to substitute for talcing representative samples of finished blended product from
storage tanks.

C. Question: What constitutes an acceptable oversight program for pipeline and motor
carriers; istesting required?

Answer: Both pipeline carriers and motor camers are presumptively liable for
violations detected at their facilities. To rebut this presumption, both types of carriers have
to demonstrate (in addition to the other defense elements) an oversight program concerning
the product which is carried. Such an oversight program does not necessitate tes~g each load
or batch of gasoline but envisions a program such as periodic sampling and testing. The
frequency of testing would depend on factors such as the size of the loads or batches, and
larger loads or batches would justify more frequent testing. The aversight requirement
applies to commingled product, as well as product received from a s~gle source.

Id particular, motor carners could have a valid oversight program without actually
testing the product themselves For example, they could arrange with the owner of the
product to do periodic testing of the gasoline immediately before or after delivery and
co~ild use these test results as a basis for oversight.~ Such an alternativ~ oversight ~ -
program may be particulartr appropriate for a carrier who delivers product that does not

pass through a facility owned or operated by him. ~
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Pipeline carriers, on the other hand, normn~ly transport batches of-gasoline through their own
facilitieswhich are very large, so that testing of every batch by the pipeline operator may be necessary.
Factors relative to the appropriate frequency of sampling for a pipeline include the following: a) the
results of previous s~pling (the discovery of gasoline having excessive volatility would necessitate
increased sampling ~ frequency); b) the volume of product being moved (the larger the vol',me of a
batch; the greater the justification for sampling and testing that batch); c) the degree of confidence the
pipeline has in the representadons made by the company providing gasoline to the pipeline; and d) the
opportunity for increased volatility due to commingling with higher volatility product in the pipeline.



**7. Question: Where a pipeline company makes direct shipments to terminals (with no intermediate
tankage or cornming~g of products), is redundant testing of shipments by the pipeline required for
adequate defense, given that multiple testing of all shipments has been performed by the refinery?

Answer: Asindicated above, the reguladons do not require carriers, including pipelines, to test
each shipment of gasoline to make a defense; rather carriers are required to have an oversight program,
which norm~y will include periodic sampling and testing. However, in the case of a pipeline, testing
each batch of gasoline may bonecessa~y to ensure that the gasoline meets the applicable standard. The
amount of testing may be influenced by the amount of confidence the pipelide has in the- company
supply~g the gasoline.

8. Question Did EPA anticipate that some pipelines would require RV P to be 05 p;si below the
standard? Why can a common carrier set alower standard than EPA?

Answer: -EPA anticipated that regulated parties would take action to assure product they sell,
d~spense or transport complies with the volatility standard. EPA has not anticipated the particular levels
which would be used. Pipelines and other businesses are free to establish whatever criteriathey choose
as part of the operation of their business as long as the criteria established does not require
noncompliance with the federal standard. EPA assumes that such lower standards have been set in order
to assure that product sampled by EPA is not found to be in violation, and are thus a prudent effort by
the pipelines to comply with the standards in light of EPA's statements that regulated parties must take
test variability-into account in produc~g and marketing their product.

9. Question: What must arefiner do to meet the ~contract defense,- as set forth in 40
~R § 80~28(g)(4)9 ~ ~ ~ ~- -]

Ans~rer The defenses set forth in 40 CFR 8§ 80 28(g)(4) relate ta violations -discovered at
branded disuibutor, reseller or ethanol blender facilit~es (40 CFR §

20

80 98(c)) and at branded retail outlets and wholesal e purchaser-consumer facilities (40 C[K
880 98(¢e)).

In such cases the refiner must meet all the elements of the defense in 40 CER 88
80.28(g)(4)(ij and (ii), and must meet one of the additional elementsin 40 CFR §&-
80.28(g)(4)(iii). 40 CFR 88 80.28(g)(4)(iu)(B), (C), (D) and (F) set forth the "contract
defense.”

First, the refiner must demonstrate the existence of a contract with the appropriate
entity. This contract must have been designed:to prevent the specific circumstances which
caused the particular violation.

Second, there must be an adequate oversight program, such as periodic sampling and
testing, to ensure compliance with the contractual obligation. This oversight defense element



has been disa~ssed in response to other questionsin this section.

With regard to the contract itself, we fedl it isinappropriate for EPA to set forth
specific requirements regarding the necessary provisions of such contracts. Rather, such
contracts will be evaluated on a case-by-case basis. However, the following is a partia list
of broad areas that a contract should address:

1) The amount of sampling and testing that must be done by the entity with whom the
contract isin place (e.g., distributor).

2) Specific procedures and other specific requirements to assure that gasoline or
blend stock is not commingled with gasoline that is to be marketed in geographical areas or
tune periods having lower RV P requirements, and to assure that gasoline is not shipped to
such areas or time periods having lower RV P requirements. The specific requirements must
be aimed at the circumstances as they exist with each entity. They must be more than mere
recitals that the entity D~USt avoid violating the volatility regulation.

3) Required training regarding the regulations and the procedures and requirements
outlined in the contract to prevent violations.

4) Appropriate responses if gasoline having excessive volatility is identified by
periodic sampling and testing or by any other means, including (where appropriate)
reporting, corrective actions, steps to prevent future violations, steps to identify the cause of
the violation, resampling and testing, increased sampling and testing, retraining, etc

5) Appropriate resporm.esif it is discovered that a person with whom-~ a contract is
in place is not in compliance with the contract provisions. Such responses should include
affirmative actions which are reasonably calculated to compel the person to comply with the
contract provisions.
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**10. Question: While the.current combination of pipeline specifications and refinery
blending tolerances appronmate the 05 psi refiner defense in the October 18, 1991 Notice of
Proposed Rulemaking, we wonder why, when the test accuracy of the RVP test is plus or
minus 03 psi such alarge margin is- required for our defense. Assum~ng we have a
reasonable quality control program in place, why is the defense basis not 03 psi? Assuming
the enforcement tolerance of 03 psi why does the defense basis have to be more than Q1
psi?.--..-

Answer. R. efiners (and importers) are not required to have test results that are 05 psi
below the standard to make their defense to a presumption of liability for violations found
downstream. The 05 psi enforcement policy contained in the preamble to the October 18,
1991 proposed rulemaking simply allows a refiner or importer to satisfy the test requirement



of its defense by providing atest result that is 05 psi or more below the standard, provided
that the violation is not more than 05 psi above the. standard, and there is no reason to
believe the party's test result is invalid. For e~ample, if EPA brings an enforcement action
for aviolation downstream of the refiner or importer based on atest result that.is not more
than 95 psi in an areawith a9.0 ps standard, the party will be deemed to have f~IBlled the
test requirement of its defense if it has atest result that is 85 psi or below (provided thereis
no reason to believe that the party's test result isi~valid). However, in the absence of such a
test result, the party, nevertheless, may satisfy the test element of its defense by presenting
other test results show~ that the gasoline met the applicable standard. Whether such test
results will satisfy the test reg~urement of the defense will be determined on a case by case
basis. In evaluating a party's test evidence, the Agency will consider the quality of the party's
testing program, such as~whether mi~ltiple samples were tested and whether the party's
laboratory ran correlation tests with EP.A's or another |aboratory. ~

Note, however, if EPA's test results indicate that the gasoline is more than 05 psi
above the standard, the refiner or importer will not be deemed to have f~lled the test
requnrement of its defense based solely on atest result show.ing that the gasoline was 05 psi
or more belo~v the standard. However, even in this situation’ it may be possible for the party
to ful Bll the test requirement based on the totality of its testmg evidence and the quality of
its testing program. The 05 psi enforcement policy, therefore, merely pmvides one way in
which arefiner or importer, under certain circumstances$ may satisfy:the test requirement of
its defense. :

11. Queshon: When aviolation is found at aretail outlet, when is the carrier who delivered
the gasoline to theretail outlet Liable, and how may the carner establish a. defense~

Answer: When aviolation is found downstream from acal Tier (L€" not at the -
carrier's facility), the. camer isliable only if EPA is able to show that.the carr.ier- caused the
gasoline to violate the standard. The only defense available to. the carrier in su~ a caseisto-
show that itdi d not causetheviolation or that novi ol ati on occ~ re ~ The
camer defenseat 4U) C3F R § 80:28(9g) (1) apphes only to violationsf ound
at czu~er 'facilides.

*12. Question: What records are required for purposes of establishing a defense, and for
how long should these records be kept? What types of documents should be kept on site?

Answer. The regulations do not require a party to keep any specific records.
However, to establish a defense, certain records will normally be needed by parties, such as
refiner test records showing that the gasoline was in compliance when delivered to the next
pany downstream, and records relating to oversight testing programs.

The statute of limitations for prosecuting violations under the Clean Air Act isfive



years from the date of discovery of the violation. A party therefore may wish to keep recor-
dsrelated to establishing a defense for five years to protect itself.

The regulations do not require that records be kept on site. EPA inspections will be
facilitated, however, if doc~nents relating to product classification are made available to
EPA inspectors on site. Thiswould be of particular importance where the facility supplies
both 9.0 and 7.8 psi areas, or where the product is to be used only for blendstock, is intended
for export, or isin storage. In the absence of docu~nents that provide this information (or
other satisfactory evidence), the most stringent RV P standard will be assumed. Having such
documentation readily available to EPA inspectors will facilitate this determination.

*13. Question: How long must regulated parties maintain physical gasoline samples taken in
conjunction with an oversight program? Have sample retention requirements changed for
refinery testing? Terminals?

Ans~: The Agency's policy with regard to sample retention has not changed. Asin the
past, the Agency will evaluate the adequacy of arefiner's test data and any party's oversight
program on the basis of records of sampling and testing, rather than by evaluation of
samples of gasoline. A retained sample could conceivably be useful in resolving a
discrepancy between a company's and EPA's test results. Of course, the volatility of a sample
Is reduced by opening the container for the first test and may be reduced by mere storage, so
that the ultimate usefulness of retained samplesis questionable. If a company desires to
retain samples in the event they are needed as a defense-element, it would be best to
coordinate the activity with an EPA laboratory correlation program.

14. Question: Can a party rely on tests done by another party or by an independent
laboratory? Will athird party company assume any liability if their actions lead toviolations?

Answer: Under certain circ~mstances tests performed by another party or ~
laboratory may be acceptable, especially where the reliability of the testsis high (e.g.,
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where a carrier contracts to have a supplier sample and test product immediately after
delivery). liability is not.transferred to the third party who conducts the tests, however, the
burden remains on the regulated party to demonstrate that any testing is performed in
accordance with the regulatory requirements, and that sampling methods and frequency are
adequate.

15. Quesiion:." W.here a single organization such as a co-op owns and operates a refinery,
pipeline, and bulk plants which receive no product from outside this system, .and where retail
oudets and.wholesale purchaser-consumers purchase all of their product from dhe
organization, can a single oversight program satisi y the requirements of the RV P rule?

Answer: In order for arefiner, carrier, or distributor to establish a defense under the
regulations, these parties must demonstrate’ an oversight program which includes periodic



sampling and tesdug. An oversight program performed by someone other than dhe regul ated
party would satisfy this requirement so long as the sampling and testing is"rried out in a
manner which adequately monitors product quality at all appropriate places along the
distribution-network. Tn the scenario described in the question, the refiner must demonstrate
testing of all product leaving the refinery,. as well as periodic sampling at the remaining
places along the distribution net~vork (pipeline, bulk plants, retail outlets, etc). The results of
the downstream sampling program may ~ustify a program of less frequent.’ sampling, but it
is unlikely that downstream sampling could be eliminated altogether. It is difficult or
impossible for EPA to state a specific sampling frequency that is necessary. The frequency of
sampling at the bulk terminals would depend in part on whether the system istruly closed.
Moreover, the regulated parties are familiar with their system, equipment, personnel history
of problems with quality assurance, etc F~h of the. separate regulated partiesin the
distnbution network could agree to use a sampling program conducted by the parent
or~ni~tion, but if aviolation is found by EPA and this oversight program is found to be
deficient, the regulated

parties wil1 not be able to establish the oversight element of the defense.

1C. QuesHon. If a party has adjacent facilities (different divisions of' the same company), or
a company pipeline delivers gasoline to tankage owned by the same company, do they have
to test continuoudly ‘et both?'

Ans~ver: An appr.opriate sampling and testing program will depend .upon the specific
fach~ situation involved. If product is shipped from both facilities, testing should be done at
both facilities. If product is transferred from one-facDity to the other through a pipeline used
by the company to: transport product exclus* ely between the ‘facilities (ie., a ~tight system~)
before being shipped out, testing :product just prior to its leaving. the second facility may be
sufficient to assure that the product complies with the

applicable.RV P standard when it leaves the party's faci~ ~a~t - - ~-
~  -24

**17. Question: The clean Air Act Amendments of 1990 provide for a new defense for
violations involving ethanol blend products. Describe this new defense and any regulatory
changes made in accordance with the statutUry provisions for this defense.

Answer: The new defense for violations involving ethanol blend productsisfor a
distnbutor, blender, reseller, carrier, retailer, or wholesale purchaser-consumer who can
demonstrate that: 1) the gasoline portion of an ethanol blend meets- the applicable RVP
standard; 2) the ethanol does not exceed- itswai'Y er condition under section 211(f)(4) (i.e.,
10%); and 3) no additional alcohol or other additive has been added to increase the volatility
of the ethanol portion of the blend. This defense provides protection from liability if the
volatility of an ethanol blend exceeds the applicable standard by more than~one psi when all
of the requirements of the statute have been met. This statutorily mandated defenseisin
addition to, and does not supersede, any of the other defenses contained in the regulations.



The Clean Air Act Amendments also provide that a party may demonstrate the e ements
of the new defense by production of a certification or other evidence acceptable to the
Adm-~strator. Accordingly, on December 12, 1991, EPA amended the volatility regulations
to include the new defense and to provide that a party may demonstrate the elements of the
defense by production of a certification from the facility from which the gasoline was
received. The new defense is limited to ethanol ~ blends containing a minimum of 9%
ethanol and a maximum of 10%. The regulations specify that, if the demonstration is made
by a certification, it must be supported by evidence that the statutory criteriafor the defense
have been met, such as an oversight program conducted by or on behalf of the par~ alleged
to bein violation, which includes periodic sampling and testing of the gasoline or monitoring
the volatility and ethanol content of the gasoline. Such certification will be deemed sufficient
evidence of compliance provided it is not contradicted by specific evidence, such astesting
results, and provided that the party has no other reasonable basis to believe that the facts
stated in the certification are inaccurate. In the case of aviolation alleged against retail outlet
or wholesale purchaser-consumer facility, such certification will be deemed an adequate
defense, provided that the party is able to show certificates for al of the gasoline contained
in the storage tank found in violation.

*18. Question: In the absence of a certification, as described above, what type of evidence
wB1 EPA accept regarding the ethanol content of gasoline for purposes of making a defense
under section 80.28(g)(6)?

Ans~rer. The best evidence that the ethanol content of the gasoline contains at |east
9% ethanol but no more~ than 10~0 ethanol is the result of an alcohol test conducted in
accordance ~nth the procedures specified in Appendix F to the regulations. In the absence of
such test results, the Agency will consider the following evidence in evaluating whether the
gasoline had the proper ethanol content when it left the blender's fa~:ility: a) the results of a
periodic testing program carried out by the ethanol blender, b) evidence of a quality control
program carried out by the blender, ¢) records reflecting the ac~al blending of the gasoline in
guestion, showing the amounts and types of products blended together, d) records
maintained for the purpose of the IRS tax

exemptions for ethanol use; €) records regarding the bulk volumes of alcohol and gasoline
blendstock purchased; and f) evidence that any party downstream from the blender added,-
or had an opportunity to add, additional alcohol or gasoline to the product. Where a
violation is found at the ethanol blender's facility based upon insufficient or excessive
ethanol content, it will be very difficult for the blender to establish-a defense. Where the
violation is found downstream from the blender's facility, the evidence described above will
be considered. ' ~" -

*19. Question: Isit necessary for retailers and wholesal e purchaser-corwmers to receive and
keep certificates showing the gasoline they receive complies with the applicable RVP
standard?

Answer: There is no requirement that retailers and wholesale purchaserconsumers
have certificates showing receipt of in-compliance product to establish a defense for a



violation found at their facility. These parties must show, however, that they did not cause
'tine violation, and an in-compliance certificate would be evidence for such a show~ Also, as
discussed above, these parties may wish to obtain certifications for ethanol blend products to
avail themselves of the certification defense against violations involving ethanol blends.

*20. Question: Isthere any preferable terminology to be printed on bills of lading, invoices,
or certificates concerning RV P compliance with the applicable standard (e.g., must the exact
RVP be stated)? May the certification be contained on a pipeline shipment nomination
document? Do certifications which refer to unspecified future shipments (nblanket
certifications~) satisfy the defense elements relating to such representations; and can
"blanket certifications" satisfy the labeling requirement for blendstock? Will the refusal by a
supplier to provide certification remove the requirement of the distributor who receives
product that it obtain a certification of compliance?

Answer: Under the current reguladons, to establish a defense, distn~utors, resellers,
ethanol blenders and carriers (for violations at the carrier's facdity) must (in addition to other
elements) demonstrate through bills of lading, invoices, delivery dclcets, loading tickets or
other documents which represent that the gasoline in question conformed to the standard.
This defense element was ruled invalid as applied to carriers by the U.S. Court of Appeals-
for the District of Columbia Circuit in National Tank Truck Carriersv. EPA (902 F~d 17 7
(D.C Cir. 1990). Accordingly, the proposed rulc publi~hed on October 18, 1991, deletes
this defense element for carriers, and aso for distributors and ethanol blenders. Although the
rule has not been finali~d, EPA w~l not regmre this defense element in light of the Court's
ruling~

' ~Blanket certifications' - would be inappropriate for identifying product that is
being shipped as blendstoclc If aref~er or 'importer believes that a particillar' product~ with
high volatility is so clearly not gasoline that there is no conceivable way it could be used as
gasoline, that party may decide to ship the product without labe~ng the product

~6

as blendstock. Such adecision would be at the risk of the refiner or importer, however, if someone
dovvustrearn in fact sells, offers for sale, dispenses, supplies, offers for suRly or transports the product
as gasoline, the refiner or importer would not be able to take advantage of-the blendstock defense if
the product was not properly labeled as blendsto cl ¢

21. Question: If amotor gasoline cargo is transported in more than one compartment, what are the test
requirements to demonstrate compliance for the full cargo?

Answ=: Oversight programs would need to provide for periodic sampling and testing of the
various products handled. For a carrier or distributor oversight program, there would be no
requirement to test each compartment of each truck for every delivery. However, because of the
possibility that product carried in the different truck compartments is not homogeneous (particularly if
gasoline was splash blended in the truck), the oversight program needs to indude periodic sampling
and testing of product carried in each of the truck's compartments separately, and not only of the truck



as awhde

22. Question: If afacility blends finished gasoline with raffinate and ethanol either inline just prior to
delivery to the purchaser's truck or splash blends the components in the truck itsel£, what will the RVP
testing requirements be for this facility for purposes of meet~q its defenses?

Answer: A party that obtains finished gasoline or gasoline blending stock and blends that
product with any component other than ethanol (such as raffinate) will be subject to the refiner liability
and defense provisions. Thus, it must test each batch of product that leavesits facility. If gasolineis
blended in trucks, each truck compartment would have to be sampled and tested separately. Branded
refiners would need to conduct additional oversight s?mpling and testing downstrea~

Where both ra~nate and ethanol are blended into the gasoline at the facility, with the ethanol
blended in-line or splash blended into trucks, the refiner would not be relieved of its requirement to
test each batch under the provisions of the current regulations. Obvioudly, testing each batch of
blended product would be much easier if all components were blended and mixed prior to being
released from the tanks. In the alternative, each batch of fuel containing all components other than
ethanol could bc blended and the resultant fuel tested and ethanol could be added at a separate
ethanol blender's facility. The ethanol blender's facility would then be subject onl6F to -the Liability
and defense provisions relative to ethanol blenders. Obvio~idly, if the would-be refiner facility in this
scenario purchases finished gasoline and elects to add only- ethanoL then only the ethanol blender
liability and defense provision would. apply.

- 23. Question: Where a branded retail ou~clet is supplied directly by the branded refiner
- - and an appropriate contract is imposed by the refiner on such retailer, would a program

of reconciling deliveriesto the retail outlet w~th pump meter readings (and the RV P of
delivered product is included on the delivery documents) be an acceptable alternative to a
sampling and testing program? ~

Ans~ Since the refiner must test each batch of gasoline before it leaves the refinery,
and since, in the above scenario; the refiner maintains control of the product until it reaches
the retailer, an adequate oversight program might be devel oped which would include
minimal sampling at the retail leveL Nevertheless, in determining the sampling frequency at
the retall’ outlets, a number of factors shbuld be taken into consideratior~ These would
include such matters as the-opportunity for RV P to change bet~veen refinery and retail
outlet, prior history of problemswith individual retailers, and other factors discussed in this
chapter.

24. QuesHon: May distributors and resellers without bulk facilities establish an adequate
oversight program that does not involve sampling and testing, but that does imrolve careful
monitoring of amounts of product ordered, picked up, and dropped, and includes rna~ng
oversight contracts with retailers and monitoring retailers' gasoline delivery records?



Answer: Contracts with retailers (and contractual oversight), monitoring gasoline
delivery information, training, and other quality assurance measures may be useful elements
of an oversight program. However, we believe periodic sampling and tesdng is necessary. If
the distributor or reseller obtains product directly from the refiner and no commingling of
product can take place, the distributor or reseller may be able to rely on the sampling and
testing' of the refiner, especialy if a branded refiner's oversight program includes periodic
downstrea~m sampling and testing. If the--product is received from aterminal atrucker
may be able to arrange for testing to be performed by the termin~ immediately before or
after delivery.

In any event, a distnbutor's or reseller's sampling program only needs to include
periodic sampling, not sampling of all product delivered to it.

25. Question: May distnbutors 'or resellers with buLk facilities, but who do not mann~¢€'
blend or ater product, establish an adequate oversight program by sampling and testing
once at the be~nning of the season? Must al retail outlets be

- sa~npled over the course of the season’

~

Ans~ Distubutors and resellers with bulk facilities but who do not alter-the quality ‘or
guantity of gasoline, must conduct periodic sampling of the fuel in~ their possession or
ownership. Sampling once at the beginning of the~season would be inadequate. However,
there is no reg~ilatory requirement that such & butors conduct sampling at the retail outlets
which ultimately receive the fuel (although such sampli~ig

may be required as part of the branded refiner's oversight program).

**26. Question: What is required for an adequate defense where off-spec product is
delivered by athird pany on exchange?

Answer: The elements required for a defense to aviolation incurred because offspec
(i.e~ non-complying) product was delivered by athird party on exchange would depend on
the particular party and situation involved. For example, refiners are presumed liable (and
the appropriate refiner defenses apply) for violations found at their branded retail stations
and branded distnbutor and ethanol blender facilities, whether or not the gasoline was
obtained through an exchange agreement. Refiners who supply gasoline to unbranded
distnbutor and ethanol blender facilities are also presumed liable (and the appropriate refiner
defenses apply) for violations found at those facilities, even where the refiner obtained the
gasoline on exchange from another party. If, however, the refiner can demonstrate that the
third party caused the violation, it may be able to meet the non-causation element of its
defense. Other partiesin the distn~ution chain who are presumed liable for aviolation may
also be able to satisfy the non-causation element of their defense if they can show that a
third party caused the violation by delivering non-complying product.



**26. Question: The terminal operator often is not advised of the specific delivery location
of each truckload of gasoline leaving the ter~ninal. It is common for customersupplied
destination information to indicate only the destination state. Under such circ~mstances,
how can the terminal operator create a defense against presumptive -liability if the carrier
delivers 9.0 psi gasoline from the terminal into a nonattainment area (requiring 7.8 psi
gasoline)? If the terminal operator indicates on the bill-of-lading (or other appropriate
shipping document) that the gasoline is not to be marketed in nonattainment areas, would
this create a defense? If not, what more would be required of the terminal operator?

Answer: If aviolation is found downstream from the terminal and the terminal is
presumed liable for the violation, EPA will look to shipping and other commercial
documents, and any other evidence, indicating that the terminal took reasonable steps to
alert the carner that the gasoline had 9.0 psi RV P and should not be delivered to a 7.8 psi
area Other evidence might include identification of the gasoline at the loading racl;s.
Obvioudly, the greater the effort the terminal makes to ensure that higher RVP gasolineis
not delivered to a 7.8 psi area, the easier it will be to defend against a presumption of
liability. Evidence of effortsto supply gasoline to the appropriate areawill be evaluated on
acase by case basis.

F. . TE:ST METHODS" ——

*L Question: Which testing methods will EPA accept for purposes of testing . ‘compliance
with the applicable RVP standard by importers, refiners and all upstream parties? What
RVP test equipment: will be recognized as establislling an acceptable defense, if used in
testing finished gasoline for (1) shipment out of arefinery, (2) receipt and sale from a
remote fermi - ? When will EPA publish thisinformation? - Is a Grabner Instniment Model
CCA-VPS, or asimilar- instrument, acceptable for use in refinery testing of finished
gasoline blends? (i.e, has EPA expanded the allowable test methods for enforcement
purposes?) Has the nreferee~ test pro.cedure been established? Isit identified as an ASI~I
procedure?

-Answer: The current regulations prescribe two methods for purposes of testing
compliance with the applicable RV P standard: . the manual tank and gauge method and the
Herzog method. Refiners and importers. are required to use one of these methods to
establish that gasoline was in compliance with the ap.plicable standard when it was
delivered to the next party in the distribution system. However, since the Herzog

- method includes both an analog and a digital version, refiners and importers may use either
version for compliance testing. ~

- On October 18, 1991, EPA published a Notice of Proposed Rulemaldug (NPRM), which
proposes to alow refiners and importers to use test methods other shan those cont~ned in
the volatility regulations for defense testing if adequate..correlation to the EPA approved
methodology is demonstrated. Although, until this proposed ruleis -finsdi~ed the existing



regulations require refiners and importers to use one of the methods in the regulations for
defer~se testing, EPA will exercise its enforcement discretion to accept refiner and importer
test results obtained using- the Grabuer instrument, or other test methodologies, if adequate
correlation to the digital Herzog is demonstrated. The adequacy of such an alternative
method will be weighted based on the validity and results of such correlation data.

Under the current regulations, oversight programs may be conducted using one of the
approved methods, as well as any other method, provided that * adequate correlation to the
digital. Herzag is demonstrated.

*2. Question: Will EPA adopt the ASIM methodology for .the mini RV P methods and therefore
make it acceptable for EPA measurements? What is EPA's position on the Grabuer gV P
anayzer, the Herzog Mini Reid V. apor Pressure Apparatus,. and ASIM D 3239 . It isour
understand~g that, although EPA field personnel use.Grabaer. devicesto

- monitor.RVP, in cases of dispute,.the Agency defersto one of the AS~ methods. Do the
proposed modifications to the regulations contain a~r provisions ' which address this

| "Ans~rer: Asir~dicated above, at ~istime, EPA has not approved the use of-the
Grabaer RVP analyzer, nor hasit approved the Herzog Mi~ Method' or"AS~ D 323.
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In the NPRM published on October 18, 1991, EPA proposed several testing options,
including 'adding the Grabuer to the existing methodologiesin Appendix E, deleting the-
current methodol ogies and replacing them with the & rabner, and maldog no change to
Appendix E. The NPRM stated that EPA prefers the Graboer test method for enforcement
‘purposes. The Grabaer test methodology proposed in the NPRM is simi~ to the ASTM
methodology. Asindicated above, however, until this proposed rule isfinalized, the
methodologies in existing Appendix E remain the officially approved methods. ' ~

3. QuesHon: Isthe ASI~ D 323 method the same as the Dry RV P measurement method
utilizing tank and gauges that is described in the regulations?

" -Answer: There appears to be much confusion in the industry as to whether ASTM D 323
Is the same as the Dry RV P measurement method utilizing tank and gauges that is described
in the regulations as an approved method. ASTM D 323 and' the Dry manua method are not
Interchangeabl e as approved methods, unless modifications are made to the ASTM D 323
equipment and the respective procedures in order to enable it to have the s~me
specifications as the approved method. Such modifications are described in ASIbl D 4953.

4. Question: Which testing method does EPA utilize to determine compliance with the



applicable RVP standard?

Answer: E'PA utilizes the digital Herzog ethod, as described in Appendix E of the
regulations, for testing of samples to determine compliance with the applicable RVP.

*S Question Does EPA plan to continue to use the portable Grabner analyzer for field-
enforcement purposes? Will violations be issued on results obtained in field tests using the
Grabuer test equipment, or will samples be sent-to Ann Arbor for final determination as has
been done in the past?

Answer: EPA will continue to use the Grabuer Instruments model CCA-VPS for
field screening for inspections during the 1992 volatility control season. However, if an
apparent violation is found, the sample will be sent to the Ann Arbor laboratory for testing
using the digital Herzog method.

The;Grabaer method has provided excellent correlation to the Herzog semi-
automatic digital method. The Grabuer apparatusis'afully automatic, portable analyzer
utilizing a4 to 1 vapor to liquid ratio chamber with pressure measurement aVadable at 100
F. It issimilar to other RV P renm methods. EPA uses an expedited field screen~g method
that introduces the field sa~nple directly to the Graliner instrument without any sample
preparation.
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**6. Question: How will variadons between field measurements and the mam -laboratory- be
treated? For example, what if afield check reveals a 9.0 psi but an idendcal sample sent by
the enforcement officer to the. main EPA lab measures 8.8 psi?

Answer The results obtained by the laboratory in Ann Arbor will be used as the basis
for determining noncompliance.

**7. Queffion We understand that EPA uses a calculadon other than ASTM in their Grabuer
analyzers. Isthistrue? If so, is EPA's calculation high or low compared' to ASIbl? What is
the--calculation so that we can measure ourselves against it? Will EPA publish the formula
which it uses. in the Grabuer instrument? Does EPA plan to use a different formula.in 1992?
If EPA proposes to change formulas, would it be before the start of the compliance period?
If changed in mid-season (assuming the new formularesultsin alower equivalent RVP),
how would enforcement proceed for products already in the market tested usmg the old
formula? Which :factor urill be specified for the Setavap (as well as Graboer3 RVP
methodology?

Answer Asindicated above, EPA currently uses the Grabner test method as a.
screening device only. If the Grabuer field test indicates an apparent violation, the "mple will
be sent to the EPA laboratory. in Ann Arbor for testing using the digital . Herzog method.
Therefore, no correlation equation relating to the Grabner field test method to RVP is



currently used by EP~ -The rule resulting from the October 18, 1991 NPRM, which has not
been finalized, will. address the issue of correlation equations further. * :

8. Question: Where can parties get RV P testing done? Will EPA accredit independent
laboratories for RV P testing?

- Answer: ASI~I publishes a directo~y of testing laboratories every year, which may be
obtained from ASTM at 1916 Race Street, Philadelphia, Pennsylvania 19103 1187.

EPA has no plans to accredit independent laboratories for RV P testing. -However,
EPA will establish arecord, that will be available to the public, of correlation *ath a
|aboratory.

-9.. Question: Can a company who owns all stages of the-refining and' distribution chain use
their in-house lab if they work with EPA to ensure a quality assurance~g~iality control
program for their lab?

Answer: A company may use their in-house lab for sampling and- testing for a
gi~ality assurance/quality control program if they use the procedures~outlinediin the
regulations or, for purposes of oversight testing, another method that is supported by

appropriate correlation data. - _~ -
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1Q Question: Assume a distributor/carrier is using a third party laboratory to perform testing
for an oversight program, and that this third party lab plans to use the Herzog method as
published in the EPA regulations. In order to protect the distributor/carrier,

must the thurd' party lab prove correlation with the EPA [ab? Will the third party lab be
liable if they do not follov' the correct test method? Is correlation only required if the third
party lab intends to use other test methods?

Ans~rer Correlation testing with the EPA lab is not required. However, for any test
method used, such correlation would sene to strengthen a party's defense to a RVP
~violation. Note, however, that appropdate correlation data must be provided when other
test methods are used in an oversight progra~ A third party lab isnot liable for RVP
violations under the regulation~

1L Question: Can a dead weight tester be used in place of a mercury manometer for
calibrating the Bourdon pressure gauge?

Answer Although the regulations only provide details regarding the use of the
mercury manometer for calibration of the pressure gauge, EPA does not intend to preclude



the use of other calibration methods, such as the dead weight tester. As such, a dead weight
tester, with a suitable range (0-15 psi) and accuracy (+/- 0.05 psi), is an acceptable
calibration methodology if used in a manner consistent with good engineering practice. EPA
will use its enforcement discretion to allow use of other methods that provide equal or better
results than the mercury manometer.

12. Question: To what decimal place must test results be reported for the Herzog digital
method?

Answer: The regulations require-that test results be reported to the nearest 0.05 psi for
the Herzog analog method and the Dry manual method. For the Herzog digital method. two
decimal places must be reported.

*L 3. Question: Is the acetone wash of the bomb in the dry manual method required? Isthis
an environmentally unsound method for washing these ins~urnents? Can a more compatible
wash solvent be used?

A~er: Thisissue will be addressed m the final rule resulting from the October 18,
1991 NPRI~'

*14 Question. What' ASTM distillation specifications apply to specific RVP limits? ~
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Answer. EPA does not have a requirement regaiding what distillation specification
should be used for specific RVP limits.

}S. Question: What are the maximu~n n~nber of samples a party can send to the EPA lab for-
testing in order to assure the accuracy and repeatability of the respective test results?

Answer:' EPA will accept up to three samples on a bi-weekly basis from ary party as
long as'the samples are accompanied by the following: lab test results, description of the
method of analysis, and name of a contact person that will receive the test results. Other and
more extensive correlation programs can be arranged by writing:

Carl Scarboro

US Environmental Protection Agency
2565 Plymouth Road

Ann Arbor, M1 48105

16. Question: Can refineries participate in correlation programs with EPA if they are

methods other than the prescribed methods? ' '~



Answer. Yes. However, this does not-relieve parties of their obligation to use approved
test methods when required to do so by the regulations.

*17. Question:- If EPA collects asample at afacility that has a laborato~y, will they perform or
witness testing at that facility or will al samples be shipped elsewhere for

testing?

Ans~. All 'samples for which afield test indicates a possible violation will; be shipped
to Ann Arbor for testing.

18. QuesHon: What happer~s if EPA test results of a particular sample of gasoli;ne reflect a
higher RV P than the respective regulated party's test results of the same gasoline? Is a party
safe from liability if it conducts single or multiple tests or performs correlation tesdug with
EPA?~""-

Ans~: ~ the context of an enforcement proceeding; any party may challenge -the
aca~racy of EPA'stesf results. A party may present test resultsto EPA in order to show that a
violation did not occur or to 'satisfy arequired element of a defense that ‘reqg~res presentation
of test results determined-through the use of appendices-D and:E of the volatility regulations. '

" Whether a par~'s test results will satisfy arequired element of a defense-will be
determined on a case by case basis. In evaluating such evidence, EPA will look at thc
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guality of the party's testing program to determine how much weight to give test resultsin a
particular case. For example, EPA will place a higher value on test resultsif 1) multiple
sa~nples (rather than a single sample) have been taken from a batch and tested; 2) the party's
laboratory has run correlation tests with EPA's laboratory, an independent |aboratory, or a
national exchange program; and/or 3) a party's testing program includes regular verification
using a standard of known RV P. Absent any indication of an irregularity in EPA's sampling
and testing procedures with respect to the specific violation, EPA's test results will be
presumed to be correct in any enforcement proceeding. ~

19. Question. Has EPA's testing experience demonstrated any differencesin RV P test results
using the different regulatory approved methods?

Answer -EPA test results, along with some industry data, indicate that the Herzog
semi-automatic digital method generally yields RV P results which are higher than the manual



tank and gauge method when testing the same product. This difference is probably due to
differences in the volume and location of the pressure measurement devices.

**20. Question: EPA'sfinal (phase Il) gasoline volatility regulations issued in 1990 contained
a 03 psi gasoline volatility enforcement tolerance. Regarding the enforcement of 9.0 and 7.8
RVP volatility values, will the 03 psi enforcement tolerance continue to apply? Will EPA
extend any enforcement latitude to recognize the fact that some testing inaccuracies and
variances invariably occur with gasoline RV P measurements? Will EPA accept the + /-03 ps
tolerance in enforcement actions?

Answer: In the preamble to the Phase |1 volatility regulations, published on June 11,
1990, EPA stated that it will take enforcement action only when it measures the RV P of the
gasoline at more than 03 psi RV P greater than the applicable standard, provided that the
responsible party measured the RVP at or below the standard. For example, if EPA measures
asample of gasoline 93 psi or lessin an areawith a9.0 psi st~ndard, it will not bring an
enforcement action for the violation, provided that the responsible party measured the
gasolines RVP at or below 9.0 psi. ~ aso answer to question 21, below.) If, however, EPA
measures the gasoline above 93 psi it may bring an enforcement action. At thistime, EPA is
not changing this- enforcement tolerance policy. EPA believes that this tolerance level
adequately compensates for testing variances that occur with RV P measurements. -However',
EPA reservestine r~tht to modify the policy if additional information indicates that a change
IS appropriate.

** 2L Question: It is our understanding that the 03 psi enforcement tol erance was
based upon the accuracy of the RV P test itself. Therefore, asloug as our refinery - -

laboratory's RV P test shows the gasoline to be in compliance, it isin ‘compliance aslong
as the next party in the distn~ution chain retests the gasoline ‘and fidds its R~P to be'
less than 03 psi above the standard. However, EPA has stated! that a carrier should
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not accept gasoline where the refinery tested the gasoline at or below the standard but the
carrier's (or other party's) oversight testing shows the RV P to be above the standard (even if less
than 03 psi above the standard). How does one determine which test is accurate? At what point
can the 03 .psi test tolerance be applied? Which parties can use the tolerance?.

Ans~. If ? carrier tests the gasoline to be above the applicabl e standard but within the 03
psi enforcement tolerance, it need not regject the gasoline provided that the average af all test
results. indicates that the gasoline meets the standard (in this case, where the carrier's test data
averaged with the refiner's test data indicates that the gasoline is at or below the standard), and
each individual test result (refiner or carrier) does not. e~cceed the applicable standard plus .the
enforcement tolerance of 03 psi 1f, for example, a carrier tests the gasoline to be above 9.0 ps



ina9.0 ps standard area- -(but within the-03 psi tolerance), the carrier should determine
whether the average of -itstest result(s) and the refiner's test result(s) is above or below 9.0 psi.
The carrier should accept the gasoline only if the average is 9.0 psi or below. The more the
refiner's test data indicate confidence of the mean RV P not exceeding the standard, therefore,
the less likely it. isthat a carrier's test result, when averaged with the refiner's test result(s), will
produce an average that is above the standard. Note, however, that the refiner test results to
which we refer do not include the. test data obtained during the in-line blending process.

**22. Question: How will EPA allow for the variance at the next level of distribution?
Specificaly, if arefiner'stest is O ~ psi below the standard and a carrier tests at 0.1- psi above
the standard, and subsequently aterminal testsat 0.1 psi or 02 psi above the standard. will the
testing variance still be allowed?

Answer. A terminal ~reed not reject the gasoline if the average of the terminal’s test
results, and any test results obtained by the pipeline (or other carrier supplying the termin~)
immediately prior to shipping the gasoline to the terminal,: is at or below the applicable
standard, provided that each individual test results does not exceed the applicable standard plus
the enforcement tolerance of 03 psi.

**23. Question: Given that arefiner has a batch of gasoline in one tank there exists the

possibility of two or more fur~gible pipeline companies receiving.product from tbis common
tank

aWhich pipeline company's RV P measurement is averaged wit the refider's -

tests to determine compliance?

b. Whicl~parbr is responsl~le for collecting the RV P measures and maintaining the
historical file on the. measurements?~.~..:.

c. What OCCUTS5 if the refiner and one~pipeline company test the tank with acceptable
results but the second pipeline company finds the RV P in excess.of the

standard? Is it a requirement to notify all parties involved in the testing of the tank of the high result?

Ansirer: Regarding- question ~a~, each pipeline company is required, at aminimum' to conduct
oversight testing of the gasoline. If any pipeline tests the gasoline above the standard (but within the
tolerance) it should det'ermine whether the average of its test result(s) and the refiner's test result(s) is at
or below the applicable standard and whether any test is above the standard plus the 03'psi enforcement
tolerance.

Re~arding question nb~, refiners are required to produce test results showing that the gasoline



was in compliance when it |left the refinery (or delivered to the next party in the distribution chain
depending on the downstream facility) to make their defense to a presumption of liability. Therefore,
refiners will want to retain records of these tests for defense purposes. Similarly, a pipelineis required to
provide evidence of an oversight program, which would include its test data, to make a defense to
violations found at its facility. If acarrier tests the gasoline to be above the standard (but within the 03
psi tolerance), and the average of the refiner's and carrier's test data is- within the standard and no test is
above the standard plus the 03 psi enforcement tolerance, presumably, t_e carrier will want to retain the
file on the measurements in the event EPA also tests the gasoline above the standard.

Regarding question ~c~, if the refiner and one pipeline test the gasoline wit_ acceptable results
and a second pipeline finds the RVP in excess of the standard, it would seem prudent for the party(ies)
to do additional testing. Although the volatility regulations do not require a party to notify another party
of itstesting results, arefiner in this scenario may wish to notify the second pipeline of the high RVP
results so that it can do additional testing. - ~

**24. Ques~don: Given that a batch of gasoline is tested with satisfactory results at a refinery and the
product is shipped on afungible pipeline, does the gasoline require further testing when transferred to
another fungible pipeline? If the gasoline is found to exceed the standard plus the test tolerance at the
transfer point between the two fun~ble pipelines, what is the procedure for handling the product at that
point?

Ans~. To make its defense to a violation fauna at its facility, each pipeline carrier must have an
oversight program in piece, which generally will include periodic sampling and testing at a min~ If the
gasoline is tested to be above the standard plus the 03 psi enforcement tolerance at the point of transfer
between two fun~ble pipelines, the company in control of the gasoline at that point should take ' stepsto
ensure that the gasoline is not ‘distnbuted until or unlessit can be blended to the proper RVP level. ~ the
gasoline is tested to be' above the standard, but not above the -'standard plus the enforcement tolerance,
the company should deterTnine whether the average of its test result(s) and any test result(s) obtained
immediately prior to delivery ~y the pipeline that transferred the gasoline is above the' standard, andlor
whether any single test result exceeded the st~ndard plus the tolerance.- If so, the carrier should not
distribute the gasoline until or unless it can be blended to the proper RVP level
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**25. Question: When a-fungibie pipeline company receives a batch of gasoline, are -there
any requirements. on. when the sample from the batch should be tested? (e.g., mid-point of
receipt, t~c test after receipt, other?) Are there any limitations on size of .the batch.

Answer: There are no requirements concerrung when a sample should be tested or
limitations on the size of the batch for purposes of oversight testing. F~h company must
determine what steps are-necess~y for effective oversight, given the company's particular
operation.



**26. Quesiion: In many cases, arefinery batch passes through several other systems,

- pipelines and/or tankage, before entering a pipeline. We understand that only refiner and
pipeline results are used to establish the average RV P. Entities.dov~nstre~m may establish
oversight programs but those results do not become part of the average. Does EIPA oona~r?

Ans~: Each party in the distribution chain is responsible for the gasoline that it
distnbutes to the next parlor in the chain. A party is required to have an oversight program
in. place to defend against a presumption of liability. If any party tests gasoline to be above
the standard, it should not distribute the gasoline unless the average of itstest result(s) and
any test result(s) obtained by the party from which the gasoline was tecehed, conducted
immediately prior to delivery, indicate that the gasolineis at or below the standard, and that
no single test exceeds the standard plus the en-forcement tolerance.

**27. QuesHon: For fungible batches where product is received from a number.of shippers
at am~mber of locations, what test results are to be used ~ every test from every shipper?.

. Answer: Asindicated above, if aparty tests the gasoline to be above the standard (but
not above the standard plus the enforcement tolerance), it should dGtermine whether the
party from which the product was received conducted any tests on the product prior to
delivery. If so, the party should determine whether the average of all the tests indicates that
the gasoline meets the standard (and no- single test is a.bove the standard plus the
enforcement tolerance). If the other party does~ not have test results on the gasoline, the
party should determine whether. the average o f itstest results indicate that the gasoline
meets the standard. Where gasoline from various shippers is mmmingled before the party
receives it, and the gasoline from an~r paruc.dlar shipper cannot be tested independently,
the party may average the. test result~s) of the commingled product with test result(s)
obtained by the various shippers: to determined

compliadce. ~~
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**25. Question: When a-fungible pipeline company receives a batch of gasoline, are -there
any requirements. on. when the sample from the batch should be tested? (e.g., mid-point of
receipt, tank test after receipt, other?) Are there any limitations on size of .the batch.
Answer: There are no requirements concerning when a sample should be tested or
limitations on the size of the batch for purposes of oversight testing. F~h compar~r must

determine what steps are-necessary for effective oversight, given the company's parti~,
operation.

**26. Question In many cases, arefinery batch passes through several other systems,

- pipelines and/or tankage, before entering a pipeline. We understand that only refiner and
pipeline results are used to establish the average RV P. Entities downstream may establish



oversight programs but those results do not become part of the average. Does EIPA concur?

Ans~: Each party in the distribution chain is responsible for the gasoline that it
distributes to the next party in the chain. A party isrequired to have an oversight program in.
place to defend aga—nst a presumption of liability. If any party tests gasoline to be above the
standard, it should not distnbute the gasoline unless the average of itstest result(s) and a~ test
result(s) obtained by the party from which the gasoline was teceived, conducted immediately
prior to delivery, indicate that the gasoline is at or below the standard, and that no single test
exceeds the standard plus the enforcement tolerance.

**27. Queshon: For fungible batches where product is received from a number.of shippers at
arnunber of locations, what test results are to be used ~ every test from every shipper?.

. Answer: Asindicated above, if aparty tests the gasoline to be above the standard.(but
not above the standard plus the enforcement tolerance), it should dGtermine whether the
party from which the product was received conducted any tests on the product prior to
delivery. If so, the party should determine whether the aver age of all the tests indicates that
the gasoline meets the standard (and no- singletest is above the standard plus the
enforcement tolerance). If the other party does not have test

. results on the gasoline, the party should determine whether. the average o f its test results
indicate that the gasoline meets the standard. Where gasoline. f{Qm various s~ppersis

- commingled before the party receivesit, and the gasoline from any paruedlar shipper cannot be
tested independently, the party may average the. test result(s) of the commingled product
with test result(s) obtained by the venous shipp~to detemined compliadce.

**28. Question: If arefinery ships alarge batch of gasoline to a remote termina and the
batch is split into two or more tanks, how will the, RV P averaging with the- pipeline
company work in this case?

Answes. Each party in the distribution chain is responsible for the gasolineit
distributes to the next party in the chain. If aterminal receives alarge batch of gasoline from
arefinery viaapipeline carrier, and tests the gasoline to be above the st~r~rd (but within the
st~ndard plus the enforcement tolerance), it should average its test results, whether taken
before or after it is split into two t~nk~, with any test results the pipeline had obtained prior
to delivery to the termi~ to determine compliance. Whether the terminal tests the gasoline
before or after it is distributed into different tar~ would depend on the type of oversight
program the termi~ hasin place.

**29. Question: Thereis some confusion developing- in the rn~ketplace concerning which
other ASIM specification should be associated with the Region 1 and Region 2
specifications? We believe that the regulations ater only the RV P specification. Therefore,
the ASI~I distillation and Vapor/Liquid Ratio specificationsfor C lassA, B, C, D and E
gasoline are unchanged because Region 1 and Region 2 RV P specifications only supersede
the old ASTM RVP specifications for all classes. Some are erroneously saying that the



specifications that used to apply to a9 psi (ASTM Class A) should now apply to both
Region 1 and Region 2 gasoline. Can EPA make a statement that they are only changing the
RV P specification in order to eliminate this confusion?

Answer The AS~I digtillation and Vapor/Liquid Ratio specifications- for Class A, B,
C, D and E gasoline for at least one of the Seasonal and Geographical Volatility Cl~es as
specified in ASTM Standard D 481~88 are required under the ~SubstantiallySimilar~ Rule
[56 FR 535y.

G. SAMPLING METHODS

L Question: .What sampling procedures are authorized by EPA?:

- Answer. Generally, EPA restricts. sampling procedures to: one of the procedures
prescribed in the regulations.. However, the regulations provide that ~alternative samplidg
procedures may be -used if amutually satisfactory agreement has been reached by the
par~[ies]. involved and EPA and such agreement has been put in writing and signed by
authorized officials.~ 40 CFR Part 80, Appendix D, 811.1. If the volatility sample collected
by any of the prescribed proceduresis found to exceed: the standard, then the sample will be
considered in violatiom

*2. Question: Does EPA have a sampling method preference?

Ans~: At retail stations and wholesale purchaser-consumer facilities, san~les are taken
from the pump nomle using the prDcedures specified in the regulations.

For large storage tanks (non-retail or wholesal e purchaser-consumer tanks), there are a
number of sampling methods specified in the regulatiQns. The ideal method for a g~ven
storage ~nk depends upon the conditions presented by the tank configuration, level of
product, and presence or possibility of product stratification.

If the poss~bBiq of product stratificatio~ eDsts, ~spot samples,~ or ~tap samp-les.
using suitable taps, should be collected from the ~upper,~ ~middle,~ and ~lower~ levels of
the t~nlc.contents. Also, where stratification is known to be problem,- a ~top sample~ should
be collected. This would assure compliance for the top portion of a bottom-fed storage tank,
which is most likely to contain unmixed layers of |eft-over ~winter~ gasoline If the tank is
docamented to be well blended and only one .sampleisto be used to represent the entire
contents, nall-levelsn or-nr~nmugn samples are equally preferred. If all-levels or running
samples.cannot be obtained due to the storage tank configuration or equipment problems,
then amiddle sample, or atap sample taken from.a suitable tap nearest to the middle of the
tank contents, is an appropriate substitute.

In cirpumstances where it may be difficult to obtain all-levels or running samples
within the 70% to 85% full reg~irement~ an all-levels or runnin.g sampleis still preferred
over the middle sample to assure. accurate representation. These circumstances include



storage tanks with product inventory of less than 5 feet, tank trucks, tank cars, and barges.

*3. Question: What level does EPA prefer a sample be taken from atank equipped with
operating mixers? ~ ~ -

Answer: -The possibilit~v of stratification should be assumed unless otherwise
- documented even on tanks equl pped with operanug mixers. Therefore, upper, middle,
- 40

and lower samples should be collected from tanks with mLxers until documentation exists
showing that a sample taken from anywhere in the tank is representative of the entire
contents.

A Question: Although continuous sa~npling is required for pipelines, the regulations are
vague on what a continuous sample represents. One interpretation is that the sample should
be representative of the product flowing past the probe at the time the sample is taken.
Another interpretation is that the sample is representative of the entire batch Wfuch
interpretation is correct?

Answen Generally, EPA would consider a sample collected continuously dunug the
entire time the batch moved past the sampling probe to be representative of the entire batch,
as we do with arunning gnmple of atan~

5. Question: Does EPA intend to verify industry compliance with proper sampling
procedures as part of the volatility enforcement progrnm?

Answer In general EPA does not plan to verify sampling procedures used by.
industry. However, in the context of an investigation as to the cause of an apparent violation,
itislikely that EPA will evaluate the sampling procedures used to determine the validity of
the test results presented by the alleged violator. Furthermore, during onsite inspections, if
EPA notes incorrect procedures used by industry personnel then it gener lly w~ nform
~ndustry personnel of such improper procedures.

*6. Question: Will EPA issue areport or test results from a collected sample if no vialah'nn
I~ folmd?

Answer: Yes, acopy of the field inspection report including the results of any field
screening tests will be left with the person in charge (or designated) at the conclusion of each
f~rility inspection. The only exceptions would be instances in which laboratory samples are
collected for confirmation of ethanol content (when required) or quality assurance of the



field screening process. EPA will also accept requests for results of any laboratory tests.

*7. Question: IL EPA considering new snmple size requirements?

~

Ans~rer: EPA will continue to use one quart nBoston Round. glass contauners w~th
teflon lined phenolic screw caps for the 1992 volatility season. These sample containers
w~Il be plastic coated when collecting nnozzle samples” at retail gasoline outlets and
wholesal e purchaser-consumers. In the proposed revisions to the volatinty regulations
published on October 18, 1991, EPA proposed to approve the use of smaller s~smple
containers. The use of smaller containers, 4 oz. being the minimum size, would be optioual
The only~ new mandatory reqTurements regarding sample contauners under

41

the revisions, as proposed, are sample closure specificat,ions which are designed to prevent
loss of vapor pressure pnor to testing. ~

*8. Question: Isthere an EPA approved video tape for sample procedure training?

~

Answer~
EPA isaware of industry generated training tapes on RV P sampling. The Agency
no certification or approval process for such materials.

*9. Question: Will EPA take multiple samples for analysis, do duplicate ~lyses of samples,
or take joint samples with facility operators?

Answer: For the 1992 control season, EPA plans generaly to collect a sin~e sample
per tank to screen for RV P compliance. Additional samples may be collec~ where product
stratification is suspected or for laboratory ~nalysis to assure the quality of the field
screening process. Facility operators may wish to take a duplicate sample for their own
purposes. If requested, the EPA inspectors will provide assistance in obtain~ such duplicate
samples.

Field screening tests will consist of one test per sample using the field Grabner vapor
pressure apparatus. If the results of the screening procedure indicate that noncomplianceis a
possibility, more s~mples will be collected. For above ground storage tanl~, as many as six
a~dditional sa~ples, consisting of "upper,~ ~rruddle,” and ~lower~ samples for both field
confirmation and laboratory an~ysis, will be collected. At retail outlets, two additional
samples of a product w~I be taken when field screening indicates the possibility of
noncompliance: one sample to confirm the field screemng results, and one sample for
laboratory analysis.

Until the October 18, 1991 proposed rev~ions to the regulatory test methods are



finalized' |aboratory analysis will be conducted with the digital Herzog instru~nent using
the current regulatory methodology. Duplicate (actually replicate) analyses wili be
performed in the laboratory on individual samples for quality-control purposes.

#1Q Question: How will EPA enforcement address tank stratification: of RV P?

Answer: Aswe stated in past seasons, product stratification in storage tanks should
be prevented where noncompliance may occur in a portion of the tar~ -EPA in~ections will
be checking for stratification paricularly dunug the early portion of the control seasor~
When inspections document portions of atank out of compliance, EPA w01 take
er~orcement action; however, penalty assessments will be based only on the volume of
product determined to be in nolation.

~ INSPECFHONS

*L Question Where will EPA focus its enforcement efforts; how will EPA target particular
facilities for inspection; and who wiU~ conduct EPA sampling this snommer’

A~:

EPA conducts inspections at all reg~lated facilities; however, the main targets are refineries,
terminals and retail outlets. ~spections are conducted primarDy by authorized contractor
personnel and EPA staff on arandom basis. For the 1992 season, EPA will pay particular
attention to facilities in and around areas with the 7.8 RV P standard to assure that product
designed to meet the 9.0 RV P standard is not delivered to the 7.8 RV P areas.

**2. Question: With what frequency does EPA anticipate sampling pipeline camers v~
pipeline terminals vs. retail stations?

Answer: EPA plansto inspect all types of facilities. The main targets of EPA
inspections, however, wB1 be refineries, terminals, and retail outlets.

*3. Question: Will EPA conduct audits of upstream facilities, including pipelinet-nninals?
Will refineries be audited first?

Answer: The Agency concentrates on sampling and testing by EPA and its
contractors as the prim~y means of monitoring compliance. Starting with the 1992 season,
field inspections will include record reviews at terminals bordering 7.8 RV P areas to ensure
correct deliveries of product intended only for 9.0 RVP areas. EPA supplements the field



ingpections with audits of any regulated facility during investigations of noncompliance to
determine the full extent and source of violations.

**4. Question: Will gasoline volatility enforcement criteria or procedures be different in
0zone nonattainment areas vs. attainment areas?

Answer. Enforcement criteriawill be the samein all areas of the country. However,
asindicated above, during the 1992 control season, field inspections will include more
thorough investigation at terminals within the delivery range of 7.8 RVP areas to ensure
correct deliveries of product designed only for 9.0 RVP areas. EPA will use this
information to target downstream inspections if nonconformities are found.

*S, Ques~don. How are EPA inspections conducted?

Ans~r.- The authorized EPA inspectors will clearly identify themselves, present their
appropnate credentials and state the purpose and nature of the inspection before
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beg~n~g their procedure. Generally, one sample per storage tank of finished product will be
screened in the field for RV P compliance. If the field screening test indicates a potential
violation, alaboratory sample will be collected and analyzed in accordance with the
regulatory procedure. When EPA inspects an upstream party that supplies facilities in both
9.0 psi and 7.8 ps standard areas, the inspectors will ask to see documents indicating where
the gasoline is being shipped and other evidence indicating that the party has taken stepsto
ensure that the gasoline will be shipped to the proper area

*6. Question What information can refiners and other regulated parties provide to e~ed~te-
~nspect~ons?

Answer. At the start of an inspection, a party can advise EPA concerning applicable
safety regquirements for obtaining snmples from the storage tanks. It can also provide
information concerning the type of storage t~nks in which the finished product is stored
(e.g., floating roof tank or fixed roof t~nk) and the type of gauge tubes that are used
(perforated or solid). At the time of the inspection, a party should provide documentation
indicating whether product is blendstock or finished gasoline and the intended destination of
the gasoline (i.e., 7.8 psi or 9.0 ps area). This documentation should be that which is
generally accepted commercially within the industry to describe the nature and status of such
product. To expedite record reviews at terminals and refineries, records of sales or other
commercial documents should be available and separated by products designed to meet the
7.8 and 9.0 RVP standards.

7. Question: How will EPA inspect unmanned terminals that are entered with ~keys~ by
various purchasers lifting products from common storage?



A~rer: EPA will coordinate with the terminal owner/operator to gain access to the
terminal and records relating to product stored at the terminal

1. NOTIEICATION OF VIOI"TIONS

* 1. Question: What procedure will EPA follow to notify companies of violations; to resolve
violadons? - - ~

Answ=: EPA generally will inform all idendfiable parties who have potendal liability
when afield test indicates gasoline may be in violation of the applicablei standard. EPA
subsequently will issue a Notice of Violadon to the-presu~nptively liable party(s) idendfying
the violadon and setting forth a proposed penalty amount. A party then may present evidence
to establish that the' violation- did not occur or to support a defense as set forth in the
reguladons. If the party is able to make such a showing, EPA generally will drop the acdon.
If it is not; EPA will attempt to negotiate a'settlement with the party. If negotiatdons for
settlement fail, depending on the nature and magnitude of the case, EPA will either inidate
an administradve acdon, which afford the liable party an opportunity for a hearing before an
adTmnistradve law judge, or refer the case to the Department of Justice with arecom-
mendadon that a complaint be filed in federal district court to recover the statutory penalty.

2. Question How quickly will EPA notitr parties of violadons?

Ans~ven EPA will contaa parties as soon as possible after the field test results
indicate that a violation has occurred The Notice of Violadon is usually issued within a
month of the laboratory verificadon of the violadon.

.3. Question: What are the penalties for an RV P violation? Will the amount of a penalty
take into account the RVP level and volume of product in violatdon?

Ans~rer: The statutory penalty for violations of § 211 of the C lean Air Act, under
the authority of which the volatility reguladons are promulgated, is up to S25,000 per day
per violatdon and the amount of the economic benefit or savings resuldng-from the -
violations. Under EPA's volatility penal~qr policy, proposed penalthes are based upon the
gravity of the violadon (amount of RVP over the standard and volume of product in
violation), ad~usted for prior violations and, in certain cases, business size.

** 4. Queshon: Some companies experience in the volatility control program has been that,
in general no one in the distnbution system is notified by the Agency when compliance
testing at the retail level takes place. C:onsequently, opportunities to react promptly to
incidents of alleged noncompliance are lost. While they recognrre the Agency's right to
conduct- this testing, they believe that it is EPA's responsibility (in ; order to provide the
most benefit to human health and the enviromnent) to notify the retail station management of
a sa~npling event and alow them the opportunity to obtain a split sample. EPA should
co~nment on this recommendation.
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A~ver: Asindicated above, EPA will inform al identifiable parties who have potential liability
as soon as possible after afield test indicates the gasoline may bein: violation of the standard. EPA
will allow any retailer to obtain a split sa~npleif the

retailer so desires. Official |aboratory test results will be provided to any regul ated~party [

as soon as available, if requested : : ;o ~

~ .- ~ .}

a7
J.-REMEDIAL ACIION

*L Question: What should a party do if it discovers product having excess volatility during
the course of an oversight program? How may a party remedy such a nolation?~an the- high
volatility gasoline be transported or sold? Will EPA alow or require reblending? Will EPA
close the facility? Will EPA initiate an enforcement action based upon-the violation? s the
party required to notify EPA? What if the product is already da~mstream?' - ~



Answer: The company should promptly take steps to remedy both the nolation and
the conditions which caused the violation. The violation c'an be- remedied in one of several
ways, including the following: a) reduce the volatility by blending lower volatility product
with the high volatility gasoline; b) transport the gasoline to a geographic area having a
volatility standard with which 'tine gasoline complies; ¢) store the gasoline undl the
compliance period ends; d) transport the gasoline to a refinery or other facility.
Transportation is appropriate only for the purpose of correcting the high volatility, and
storage is appropriate only when high volatility gasoline was discovered through an
oversight program, the stored gasoline is sealed until atime when the product can be
dis~buted,- and the gasoline is clearly designated as product that is not intended to be sold,
supplied, dispensed, transported or distributed. - *

EPA has no authority to require any of these remedial actions, or to close afacility.
EPA wilL however, exercise its discretion and will not initiate an enforcement action on the
basi's of high vQlatility gasoline discovered by a company, providing the following
conditions are met: @) the violation was the result of an accident or a mistake (ie7 was not
based on a decision to sell, dispense, supply or transport high volatility gasoline, or an actioi
in disregard of the regulations); b) the company completely corrected the violation (e.g7
upon discovery the company took all steps possible to assure the high volatility gasoline
which was on hand or which had aready been distributed downstream was immediately
corrected); c) the company took appropriate action to ensure future violations will not occur
(e.g7 where arefiner discovers high voladlity product caused by a-reseller's failure to
comply with product handling procedures contractu~y imposed by the refiner on the
reseller, the refiner took steps to compel compliance with the contract); and d) the remedial
actions are not the result of an EPA inspection or in~tion. - ~

An~r sale, supply, offenug for safe ' or supply, dispensing, or transport (other than
transport only to correct a violation) would constitute continued additional violadons of the
regulations. EPA isunwilling to grant a wa~ver to alow usc of high volatility product; ' ' --

~ -

2. Qn"don: What should a company do if it- is no'tified that EPA has discovered a
v~olation? Will a:nr remedial action a~ect the penalty? ;

Ans~: The company should immediately take remedia actions to correct the violation
and the conditions which caused the violation-(as described in the previous question). Such
actions will be considered by EPA in mitigating any penalty imposed because of the
violation.

3. Question: What will the Agency's procedure be for allowing (or not allowing) gasoline
sales when high gasoline RVP isindicated by the field test instrument.

Answ=: In the event EPA inspectors inform a company that a volatility field test
shows, gasoline has excess volatility, the Agency views this as notice to the company of a
p~ble violation of the regulations. While the regulations do not give EPA the authority to



stop the sale of non~omplying product, if the EPA laboratory confirms the gasoline has
excess volatility, the company will be entitled to penalty mitigation only if appropriate
remed, ial action was taken as soon as the company was told of the failed field test.

4. Question: What is the procedure to verify that atank is back in compliance once
correcffve action has been taken?

Answer: A determination of the RV P of the tank following EPA sampling and testing
methodology is recommended.

K .sTATEVOLATILITY PROGRAMS

1. ,Question NV hat is the effect of EPA's regulations on state volatility regulat~ons? Will
EPA preempt state regul ations?

Answer: EPA's regulations preempt state and local volatility regulations one of the
following exceptions apply:

a The state control isidentical to the federal control

b. The state regulation has been approved by EPA as a State linplementation -PLan
(SIP) amendment which is necessary to achieve a national ambient air quality standard.

¢ The control was prescnbed by a state which received a section 209(b) (Only
California has received such awaiver.)

d. The state control is not done for the purpose of motor vehicle emi~cion control

**2. Question: What is the current status of Colorado's request for a change in the federal
RVP standard from 7.8 psi t0 9.0 psi for 1992 and 19937

Answer: EPA has proposed to approve Colorado's request for athange in the federal
RVP standard from 7.8 psi to 9.0 psi in 0zone nonattainment areas in Colorado for the 1992
and 1993 volatility seasons. EPA has granted a stay of the 7.8 psi standard until September
15, 1992. By that time, EPA expectsits proposal for arel~cation of the 7.8 psi standard to
9.0 psi to be finalized.

3. Question: Will E,PA delegate enforcement authority-to the states? Are states going to do
any testing?



Answer: EPA cannot delegate, its enforcement-authority to the states. In some
Instances, states with their own approved volatility standards m, ay inspect for violations of
state RV P standards and eDforce them- themselves. ,

**4, Question: Isit possible for states and the EPA to conduct independent c ompLiance
testing at a given facility?

*5. Question: In states m which EPA has approved a SIP that calls for more stringent RVP
specifications than the federal standard, will EPA relinquish enforcement of ~
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volatility controls entirely to such- states? If not, will EPA test facilities for compliance with
the federal RV P specification or the lower state, RVP level?

Answer: In 1992, the federal standard will be 9.0 psi, or 7.8 psi in ozone
nonattainment (or former nonattainment) areas located in states designated to have a 7.8 ps
standard in the Phase |1 regulations, making the federal standard the same or a more stringent
standard than the approved state SIPs;- However, both the federal and state standards are
enforceable where there is an overlap of jurisdiction, such asin any state or areathat has had
final approval of a SIP revision and in states having standards that were-promulgated for
purposes other than motor vehicle emission control Therefore, where both state and federal
standards are in place, the regulated industry is required to comply with both standards. EPA
will test regulated facilities in such states and will enforce the federal standard.

*6. Question: To the extent that any aspect of an approved state regulation is more stnagent
than the EPA rules, will the more stringent portion of the state rules continue to apply?

Ans~ver Yes. For example, the federal standard is 9.0 psi for aU upstream partiesin
all states during the month of May. Where a state SIP provides for a more stringent standard
for May, the state rule continues to apply.

*7. Question: Several states have regulated gasoline to meet ASTM specifications for several
years for reasons not related to the environment. In these states, will the EPA rule preempt
state ASIM specificationsif the ASTM limit is more restrictive?

Answer: Asindicated above, the federal standard does not preempt the state standard.
However, even where an aspect of the state standard is more stringent, EPA can enforce a
violation of itsless stringent standard. -~

*8. Question Will states with unapproved SIPs, or pending SIP requests for approval be
allowed to sample, test and enforce state RV P regulations?



Answer: States whose regulations are for the purpose of emi~ion control cannot
enforce their regulations unless EPA approves a SIP amendment by finding that the control
IS ~necessary to achieve" an ambient air qualit~r standard or the state standard isidentical to
the federal standard (or one of the other preemption exceptions descn~ed in answer to
Question J.1 is satisfied). -- \

*9. Question: Will states with approved SIP revisions ' be enforcing their regulations us~g
testing procedures that differ hom EPA's?

Ans~ver: As part of the SIP approval process, EPA requires states to use an- EPA
approved method of testing. Currently two methods are included in the regulations as

S1

. approved by EPA the ASTM Annex 2 Modification.of Method ~323 and the Herzog Semi-
Automatic Method.

*10. Question.. Why does the EPA not develop a cooperative effort with the state petroleum
inspection programs. This would be an effective method of enforcement that is already in
place. - ~

rer. EPA isv~illing to work with the states to develop state enforcement
programs and to train state inspectors. In past years, EPA has made an effort to coordinate
Its sampling and tes~g program

with state. programs.

*1L Questiou: Will EPA's pump labeling reg~irement for ethanol blends preempt state
|abeling requirements?.

A~er: EPA no longer requires pump labeling for ethanol blends for voladlity
purposes. See 56 FR 64704 (l1)ecember 12, 1991). However, section 211(m)(4) of the Clean
Air Act, as amended, reg~ires EPA to promulgate |abeling regulations for state oxygenated
gasoline programs under section 211(m). EPA has proposed labeling regulations in the
Federal Register. See 56 FR 31148 (July 9, 1991). Fn~al labeling regulations will be issued
shortly. EPA expects states to adopt the statement set forth in the oxygenated gasoline
labeling regulations without alteration or addition. EPA's - labeling regulations do not
specify the oxygenate used. A state may require that additional information (for example,
type of o~ygenate) be included on the p~np labd as long as that information does not alter
the statement required by EPA's regulations

in any way.
*12. QuesHon: Isthere avehiclein the federal volatility regulations that would allow EPA to

control the state RV P regulations such that the-patchwork of st~ and city regulations could
be eliminated resultiT~g in a consistent set of regulations for contiguous states in alogistical



region? ~

A~rer: EPA evaluates the state volatility SIP requests individuaBy. The Agency's
determination is based upon whether the state regulation is ~necessary to achieve. a national
ambient air quality standar~ EPA is not able to use the SIP review pruccas to effect ch~nges
to the state regulations which do not impact the ~necessary to achieve. detenmnation.
Generally, however, the federal standard in 1992 wD1 be as stungent or more stnngent than
the state standard and regulated parties wD1 be re~ired the meet the federal stand rd. -

13. 12uestion: New Jersey allows for: atesting tolerance while several other northeastern
states do hot. Does EPA plan to require consis~oncy in the testing tolerance areain- the
states ?
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An,;wer EPA will leave the issue of testing telerance to each state.

**14. Question: Do any regulatory variance measures exist in the event new gasoline RVP
regulations cause fuel shortages or severe economic penalties in some states or :: ~arest,
es,pecialy rura locations?;

Answer: The regulations do-not provide for regulatory variance measures. As
discussed in Section B, question 1, above, the Clean Air Act A~nendments of 1990

mandate an RV P standard of 9.0 psi and allow EPA to impose a standard lower th~9.0 ps
only in ozone nonattainment and former nonattainment areas. States, however, may request
that EPA adjust their standard to respond to local issues, within the statutory limits. (See
Section K, question 2, above, regarding Colorado's request for a change in standard.)



